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TO--THE 


READER. 


TECES of this Nature, how 
indifferent ſoever, have nevet 
yet miſsd a Favourable Accep- 
tance : T he very want and matter 

of them made them welcome to the World, 

in ſpite of all the "Diſadvantages of 4 

Blunder'd Compoſition, infinitely below the 

Dignity of Chancery, and ſhort of that Ex- 

cellent Language and Reaſon, with which 

Caſes are daily debated and decreed there. 

It is doubtleſs for the Honour of this Noble 

Court, its Proceedings ſhould be known, as well 

as the Intereſt of Mankind to be inſtrufted 

how they may be relieved againit the Trapans 
of Deceit and Fraud in this Great Sand uary 
of Plain Dealing and Honeity. This I hope 
will make the uſefulneſs of the preſent Publi- 
cation unqueitionable ; which is here offered to 
the World without Encomiums and F louriſhes 


from the Approbation of Great Men, or 


2 Com- 


670270 


To the Reader, 


Compariſon with meaner Books of this kind. 
IF it be really the befi Undertaking of this 
nature yet extant, the Reader will eaſily 
diſcern it; and tis more reaſonable he ſhould 
take the Character from the Book it ſelf than 
from the Preface. | 
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CANCELLARI A. 


C PE Juſtice Foſter — cho of the Chan- 
CcCillor. 


Copleſton againſt Boxwill. 


DE Plaintiff made an ablolute 8 in 
| Fix to the Dekendant, by Leaſe: and Releale, of 


Lands woꝛth roco 1, per annum in conſidera- 

tion of 1000 l. The Plaintiff at the making 

the Conveyance had but the, Reperſion in Fee ,expecant 
on an old Life, which ſhortly after died; the Plaintiff then 
made Livery:to the Defendant, The Bill was, That the: 
ſaid Conveyance was a Poztgage, and that he might be ad-, 
mitted to redeem 3 The Pio was, That the Defendant 
bad laid ſeveral times after the Conveyance, That he knew . 
not how long he ſhould enjoy the (aid Lands; and, nv 
B 0; 
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alſo, That he would take his Mony again with Damages. 

This was ſtrongly urged by the Plaintiffs Council to be 

a Portgage. | J 

Churchil of the Defendants Counſel inſiſted, that it is | 
Remedy for the Maxim, That none can come to redeem a Mortgage 
Mortgagor and when the Mortgagee- cannot compel the Payment of the 
Mortagagee Mortgage Mony; fot the Remedy ought to be reciprocal. 
ought to be 1e- gd in this Eale the Defendant hath no remerp to infoxce 
arr. the payment of this Mony. And moteovet he inſiſted, That 
iel it were a Woxtgage, it muſt be ſo à principio, either by 
a Condition in the Died it ſelf, oz by an other collateral 
Dird made at the fanie time; fo2 the Condition ought to 

be made and conceived at the lame time with the Con. 
A Poll Agree- Depance. And in the pꝛincipal Cale it was not ſaid, that 
went after Con- ft was a Mo2tgage at firſt, but by Agreement lubſequent, 
veyance cannot and then he laid, that was a nude Agreement, and no 

make i 2 Mort” manner of execution of it. 

gage it not 19 The matter by conſent was referred to be determined in 


fult. . PEI 
8 an amicable way. 


T be Lord Chancellor. | 
Chief Juſtice Foſter. | 


Katharine Venables again/? Foyle. 


Aſignment ofa Atharine Venables being a Tenant to Wincheſter- 

Mortgage, the Colledge, of the Reaozy of Andover, and indebted . 
Mortgagee or- 500 J. to the Defendant, agreed with him, That he ſhould 

_ —_— pay 4co l. to the Colledge fo her, and that he ſhould ſur⸗ 

went aug ee, render her Leaſe and take a new one in his Name; and 

1 it was alto agreed that ſhe ſhouſd fo2 the fieſt year of the 
new Leaſe hold the Pzemiſſes, and pay the Colfedge their 
Rent ; and if ſhe did at the firſt years end pay the Defen- 
dant his 11001. with damages, the Defendanr ſhould al- 
ſign to the Plamntif, The firſt year efffureth, and the 
Plaintiff neither paid the Dekendant his Monp no2 the 
Colledge their Rent, and at thz# years end ſhe permitted 
the Defendant to enter upon the Pzemtſes and to enjoy 
them. Thereupon the Defendant exhibited a Bill to have 
the Plaintiff (then Defendant) redem, oz be fozeclofed of 
Redemption, 
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Redemption. She anſwered ; and her intent thereby appear- 
ed to be, that the Plaintiff ſhould ſatisfie himſelf by receipt 
of the pꝛofits, and not to pay him: Hereupon the then Plain⸗ 
tif (now Defendant) aſſigned the ſaid Leaſe to Nicholas 
Venablcs, the Plaintiff Katharine her Son, in conſideration 
of an account made up between them two of what was te- 
ally due to the Defendant on the Mo2tgage. This Aſſign- 
ment recited the laid Suit by Foyle to have Katharine re: 
dam, and that his Jntereſt was a Moꝛztgage fozfeited, and 
Nicholas Venables covenanted to indempniſie Foyle againſt 
Katharine. This being the Caſe, Katharine erhibited her 
ill fo2 to be relieved againſt Nicholas Venables and Foyle, 


ſetting fo2th the Eſtate to Foyle to be (as it was) a Wot: 


gage, and ſought to be admitted to the Redemption againſt Ouclawry 
them both. Nicholas Venables pleaded ſeveral Outlawries pleaded. 
agatnſt her, ſo that ſhe could not pzoc#d againſt him, - 3 
Foyle he anſwered fairly, that he had aſſigned to Nicholas — — 
Venables upon his paying him what was due, and not moze. 4 e 1 ac- 
This Caſe p2ocfeded to an hearing againſt Foyle only, and in count for the 
verity the Caſe was no moꝛe, but that a Yoztgagee aſſigns his whole time, 
Mortgage over fo? his due Debt. But it was much inſiſted without the Af 
by the Plaintiffs Counſel, That there was a bzeach of Truſt ſisnee's being 3 
in Foyle, and it was decreed that Foyle ſhould account fo2 * = 

all the P2ofits both befoze and after the Aſſignment, and 

pay the Overplus above his own Debt with damages to 

the Plaintiff, and convey and p2ocure all clayming under à Rin to in- 
him to convey to the Plaintiff fra from Incumbzances done force to do an 
by him and them; afterwards Foyle not being able to per: Act which the 
fozm this Decree exhibited a Bill againſt Katherine Vena- Plaintiff was 
bles, ſetting koꝛth a Fraud and Pꝛactice betwe#n them, and formerly de- 
that he was willing to account unto the time of his Allign. ed to pro- 
ment, and to comply with the Decree as far as he was able, 
and payed Nicholas Venables might come to an account 

from the time of the Aſſignment and Recovery, Nicholas 

Venables erhibited a Bill againſt his Mother claiming Decree avoided 
the oziginal Leaſe by a Title paramount hers ; and at the by original Bill. 
hearing the ſaid Cauſes about a year and half after, it ap: 

peared that Nicholas Venables had a Title to the Leaſe para- 

mount his Bother : And Foyle was, upon hearing the mat- 

ter, diſcharged of the Decrix againſt bim, 
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CANCELLARIA. 
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The Lord Chancellor. 
Foſter Chief Juſtice. 
Windham Fuftice. 
Hales Chief Baron. 


Henry Goring Baronet and others,Plaintiffs, againſt 
Charles Bickerſtaffe and Elizabeth his Wife, 
John Everfield by his Gzardian, Dame Ann Al- 


ford Widow, and John Alford by Dame Ann, his 
Mother and Guardian, Defendants. January 30. 


Upon an Appeal, from a Decree made by the 
Maſter of the Rolls, by the Defendant Dame 
Ann only. 


Hatns, &c. by Jndenture dated 1 April 14Car. 1. and Fine 

thereupon, ſetties the ſame to the ule of Himſelf fo2 

life, the Reverſion, as to part, to the uſe of Frances his 
Wike fo? life, fo; her Joynture, Reverſion to his firſt and to 
his fourth Son in fl, Reverſion to Sir Edward Alford 
his Bzother fo lifke,Beverſion to Sir Ed.and to his firſt = 
al 


7225 Alford deceaſed, being ſeized of the Bano2 of 


IE, — LY 6 


Term. Hill. 13 & 14 Car. II. in Cancellaria. 


all other his Sons, Reverſion to his own right Heirs, under 
a Pꝛoviſo that it ſhould be lawful fo2 the (aſd John and 
Sir Edward, when they ſhould be ſolely ſeized of the Pꝛe⸗ 
miſles, 02 any part thereof by vertue of any of the Limf- 
tations at their pleaſures: to make Leaſes of the ſame 02 
any part thereof foz one and twenty years, under what 
Rent they pleaſed. 7 Juli, 1643. John Alford made his 
Will, and thereby gave his Daughter Jane (the Defen- 
dant Everficlds Mother) 600 1. To his Daughter Elizabeth 
(now TUife of the Defendant Bickerſtaff) 500 l, to make 


her Potion 3000 l. and deviſed to her all his Beſſudges 


in White-Fryars in London, Pickhatch and Goſwel- Street 
in Middleſex, and in Wigonhbolt in Suſſex, to her and to the 


Heirs of her Body, the Reverſion to Sir Edward Alford and 
bis Deirs,pvided that it Sit Edward paid Elizabeth 2500 1. 
at her Marriage, 02 at 21 pears of age, which of them ſhould 
firſt happen, the Eſtate to her to ceaſe, and the Pꝛemiſſes to 
remainto Sir Ed. and his Deirs,and of his ſaid Mill made 
Frances his own Wife Erecutrir, and afterwards purſuant 
to his power by the Jndenture of the firſt of April, 14 Car. 1. 
by Jndenture of the firſt of January, 1648. did demiſe to 
the Plaintiffs the greateſt part of the Manoz of Hams, &c. 
from Michaelmas then laſt paſt, fo2 one and twenty years,un- 
der 105. yearly Rent, upon Truſt, that they ſhould permit 
the ſaid John Alford during his Life to take and receive the 
Rents, Iſſues, &c. of the ſaiv Yano? 3 and upon further 
Truſt, that after his death, Frances, his Aike, ſhould re- 
ccive the Rents, Pꝛoſits, &c. in ſatisfagion of her Join: 
ture ſo far as the Pꝛemiſſes by any foꝝner affurance were 
iyable thereunto, and to permit her, during her life, if the 
Term (lo long continued, to receive out of the reſidue of the 
Rents of the Pꝛemiſſes 120 l. per annum, and certain 
Fire-CCiood and Fagots; and that the Plaintiffs ould 
pay the ſaid Jane Everfield 50 1. per annum during the life 
of her Pusband; and ſhould permit the ſald Frances, his 
ite, during her life, tf the Term ſo long continued, to re- 
ceive the reſidue of the 'Rents, during the refidue of the 
Term of one and twenty pears, if ſhe ſhould ſo long live, 
to the intent ſhe ſhould pay thereout ſo much Mon towards 
the Legacies of his TUill, as his perſonal Effate ſhould 
be wanting to pay, and to pay the reſidue to ſuch perſon 
as the ſaid John Alford ſhould by his Mill appsint 3 and 
fo2 want of ſuch nomination to receive the ſame to her 
own uſe. And upon further Truſt that the Plaintiffs after 
the 
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the Executrix of John Alford, and John Everfield, as Deir 


the death of Frances, during the reſidue of the Term of 
one and twenty years, ſhould permit ſuch perſon and per- 
ſons as the (aid John Alford by any writing by him ſigned 
and ſealed in the pꝛeſence of two credible T7iitneſſes, oz His 
laſt (ill, ſhould nominate, and ko; want of ſuch Momt⸗ 
nation atter the death of the Nominee, the Heir of the 
ſaid John Alford to take and receive all and ſingular the 
Rents of the Pꝛemiſſes: The ſaid John Alford by Od 
the ſame firſt of January, 1648. ſigned and ſealed in the 
pꝛeſence of four credible Witneſſes, thereby reciting the 
ſald Demiſe and Truſt, did nominate and appoint the 
eldeſt Son of William Alford his Bꝛother to have out of 
the reſidue of the Pꝛemiſſes 50 |. per annum, during the 
ſaid Term, and his two younger Sons 6&0 l. a- piece, and 
the ſaid Sir Edward Alford to receive the reſidue of the 
Rents and Pꝛoſits by the Truſt of the ſaid Demiſe limited 
to be paid to the ſaid Frances, and after her death to take 
and receive the reſidue of the Rents and Pꝛolits during 
the reſidue of the (aid Term to his own uſe. It appeared 
by one Witneſs that John Alford thx oz four days befoze 
his death, which was befoze the Truſt, and the Declara- 
tion of Truſt, did acquaint that Witneſs that he had ſettled 
the Eſtate in Hams well, as he thought he could, and that his 
Bꝛother Sir Edward Alford was by an Agratment between 
them to have all his Eſtate there after his death, and that 
he thereout appointed ſome allowance to his Daughter 
Everficld, and declared that his Daughter Elizabeth (now 
Mike of the Defendant Bickerſtaff) was not to have any 
thing out ok his Eſtate there, foz that he had otherwiſe 
pꝛovided fo; her. John Alford the Might o2 the ſame Day 
the Demiſe and Declaration boze date, dyed without Iſſue 
Male, leaving the Daughters his Þeirs, Sir Edward Al- 
ford died inteſtate September, 1683. The Defendant Dame 
Ann his Relic, had taken out Adminiſtration ; Jane, the 


Pother of the Defendant John Everfield, and whoſe Heir 


be was, dyed in the life of Frances her Mother; Frances 
having pzoved John Alford her Hugbands Till, dyed in 
1659, having made the Defendant, Elizabeth Bickerſtaff, 


Executrix. The Defendant Dame Amp, as Adminiſtratrir 
*of Sir Edward Alford Defendant, John Alford as firſt 


Son and Heir of Sir Edward Alford Defendant, Bicker- 
ſtaff and his Nike in her right, ſhe being one of the Co- 
heirs of John Alford, and Executrix of Frances, who was 
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to Jane, Co- heir with Elizabeth Bickerſtaff, claimed the 
benefit of the Truſt during the reſivue of the one and 
twenty years after Frances her death; ſo the Plaintiffs be- 
ing Truſtees, ut ſupra, the Defendants all clatming the 
benefit of the Truſt under ſeveral Titles, The Bill was to 
have the Defendants enterplead, and to deſire the direction 
of the Court, to whom the Truſt belonged, 

Upon the firſt Hearing by the Maſter of the Rolls, 
2 Novemb, 13 Car. 2. 

Jnaſmuch as the power reſerved to John Alford by the 
Leaſe is, That after the death of Frances the Truſtees 
ſhould permit and ſuffer ſuch perſon and perſons as he 


ſhould nominate, and after the death of the nominee his 


own right Heirs to receive the ÞP2ofits, e. The Court 
was of Opinion, That John Alford hqv no power to no- 
minate any perſon to receive the Rents, &cc. but during 
the Life of the nominee and no longer ; fo2 after the 
nominees death the Peirs at Law are nominated by 
the 92iginal Deed to receive, &c. And when after by Def 
Poll Sir Edward Alford is appointed tu receive the Rents, 
that muſt be intended if he lo long kveth ; fo2 the Deed 
Poll reciteth the Leaſe, and is in purſuance of the Truſt 
therein, and that John Alford his intention in the ozginal 
Leaſe was plain, That after the death of the nominee 
his own peits ſhould have the reſidue of the Truſt; and 
both the Deeds being executed at one time are to be 
taken as one Aſſurance; and if he had meant the Heirs, 
Erecutozs 92 Adminiſtratozs of Sir Edward ſhould have 
the remaining part after Sir Edward, he would have na- 
med them as well as Sir Edward; and fo2 that the Inte- 
reſt of the Term was alwales in the Plaintiff, and never 
any teal oz legal Jntereſf in Sir Edward, but as nomi⸗ 
nee to receive the Pꝛoſits, he being dead, the Truſt ro him 
ceaſeth, and nothing paſſeth to his Peirs 02 Executoꝛzs, 
but remaineth to Elizabeth the ſurbiding Daughter, Peir 
and Erecutzix to John Alford, and the teſtimony of that 
one Witneſs can be intended to relate to no other Settle- 
ment but the firſt by Deed and Fine, and not the Truff 


— 
— 


Two Deeds of 
the ſame date 
touching, one 
thing but one 
Aſſurance, 


of the Leaſe, which was not in being when the ſaid John Heir at Law © 
Alford had the diſcourſe with that Mitnels, but was made be preferred in a 
the day of his death, and that the reſidue of the Term of doubtful calc. 


one and twenty years doth belong to the Deir at Law 
of John Alford, who in a doubtful caſe ought to be prefer: 
red, eſpecially when it is ſo conſonant to John Alford's 
intention, 
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intention, and the Defendant Bickerſtaff is alſo his Ex- 
ecutrir and Daughter, and doth therefoze oꝛder and decree 
the ſame accowdingly, and that the Rents arrear and fo2 
the future be paid to the Defendant Bickerſtaff during 
the Coverture between them, and after to the Defendant 
Elizabeth Bickerſtaff during the reſidue of the Term. 

And upon the Appeal the queſtion was upon the whole 
Caſe, Whether John Alford had power to diſpoſe of the 
Truſt of the whole Term of one and twenty years after 
the death of Frances, and how far he had power to difpoſe 
of it, and whether there were not a Reſtriction by the Limi⸗ 
tation of the firſt Died to the Heirs after the death of the 
Nomine&, that did diſable his diſpoſition thereof farther, 
except to his Heirs, and whether John Alford had diſpoſed 
the whole Term oz not, and which of the Parties ought 
to have the Remainder of the Truſt. 

The Counſel of the Defendant Bickerſtaff now offered 
farther, that John Alford had no power after two diſtin> 
Limitations to two ſeveral perſons, to limit it to a third 
after the death of the ſecond, becauſe it would make an Ex⸗ 
Executor De. ecultoy Deviſe upon an Executozy Deviſe to tend to the 
ie * intapling of a Chattel, and creating a Perpetuity, and 
8 that the Limitation of John Alford was out of the Power 

erpetuit). and Truſt, and not of any Intereſt in the Reverſion of 
Limitation in the Term. They did all agree in one untfomn Opinion, 
Reverſion to ſe- That the Limitation of a Term to ſeveral perſons in Re- 
veral perſons in verſion one after another, if thoſe perſons were in being, 
being doth not and particularly named could in no wiſe tend to the intail 


tend to the cre- gf q Chattel 02 Creation of a perpetuity 3 but limiting of 


N it to a-perſon not in being, did; and that where any per ⸗ 
therwile if it be (ON had the Truſt of a Poſſibility in Remainder of a 
to a perſon not Term, he had good power to declare and make a diſpoſition 
in being, of the Truſt of ſuch Poſſibility ; but that the Limitation 
The Truſt of a of ſuch Remainder in Poſſibility of a Chattel real to the 
- nar ag Is 2 Heir of the perſon limiting was a void Limitation, and 
FATTY or © the Eſtate in Jntereſt did again revert to John Alford 
On a void Limi- Who made that Limitation, and he having by the Deed 
tation the Eſtate Poll the ſame day of the Leaſe, which was made purſuant 
reverts to the to the power of the firſt Settlement, limited to Sir Edward 
Limitor. * Alford the whole remaining Term after the death of Frances 
Limication of without any other Limitation oꝛ Reſtriqion, which he might 
_ Fruit of a gaſily have done (if ſo intended) the ſame was a good Lt- 
— Pun mitation of it to Sir Edward his Erecutozs and Admf- 
— niſtratozs 3 and ik the power in John Alford had _ De- 
ective, 
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fective, his Jntereſt ought to come in aid and ſupply it to The Intereſt of 
make good ſuch Limitation, fo2 otherwiſe there would be che Limitor is to 
no diſpoſition at all of the remaining Term, and the Le- ſupply his power 
gacies of 50 and 60 J. to William Alfords Childzen would it that be de- 


be avoided, and the Intereſt in the remaining Term might 
be pzetended to be in the Truſtees, and they claim the 
Eſtate diſcharged of the Truſt, there being nothing 
to oppoſe the power oz intention of John Alford in li- 
miting the whole Remainder of the Term to Sir Edward, 
but the implicated, miſplaced and miſtaken erpzeſſion of 
the Leaſe. The whole Court was clear of Opinion, that 
the fozmer Decree was grounded upon a miſtaken foun: 
dation; and that taking both Deeds together, no other 
equitable oꝛ reaſonadle Interpꝛetation can be made thereof, 
but that accozding to the Power, Intereſt and Intention 
of John Alford, who it appears by one Mitneſs never in- 
tended the Eſtate to whom it was decreed by the fozmer 
Decree the whole remaining Term in the ſaid Leaſe. and 
Truſt therein after the death of Frances, foz the reſidue 
was well limited and appointed to Sir Edward Alford, his 
Erecuto2s and Adminiſtratozs 3 and that the Defendant 
Dame Ann is well intituled thereunto, and doth oꝛder and 
decree that the kozmer Ozder and Decree be diſcharged, 
and that the Plaintiffs ſhall come to an account foz, and 
pay the ſaid Dame Ann the Rents and Pꝛofits of the laid 
Mano? which are arrear and to grow due until the erpira- 
tion of the Remainder of the (aid Term of one and 
twenty years, and convep to her fo2 the reſidue of the 
Term, if ſo required, and in ſo doing ſhall be pzotecen 
and ſaved harmleſs by the Authozity of this Court, Vide 
Moors Reports 809. Totton contra Mollineaux, 1 Co. Rep. 
156. 3 Cro. 577. To Co. 47, 48, 52. And Quære, whp 
the Truſt of a Poſſibility in the Remainder of a Term is 
diſpoſable over, and the Poſſibility in Jntereſt in the Re- 
verſion of a Term is not aſſignable, Vide 8 Co. Rep. 96. 
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The Lord Chancellor. 
The Maſter of the Rolls. 
Chief Fuſtice Hide. 
Fuſtice Twiſden. 


Pollard againſt Grcenvil. 


; 1 Plaintiff lent the Lady Greenvil 100 l. and 

one Culliford, as her chief Agent and Friend, be⸗ 

came bound fo2 the ſame: And the Lady having power 

to make a Leaſe in poiſefſton fo; one and twenty years of 

her Eſtate makes a Leaſe to Culliford fo2 one and twenty 

years to ſecure him from the Debt afozeſaid , and ſe- 

veral other Debts he was ingaged fo2 the ſaid Lady; but 

the Leaſe was made to commence from a time to come, 

which was void in Law, in reſpect her power was but as 

afozeſaid, and Culliford had the Poſſeſſion fo2 ſome time, 

but was afterwards ouſted by fozce, by the Ladys Þus: 

band ; but her Þusband not long afterwards dying, ſhe 

enjoyed it fo2 the remainder of the Term, and Culliford 

being dead and leaving no Aﬀets, the Plaintiff therefoze 

preferred his Bill here fo2 the Debt afozeſaid. But fo2 that 

A defe@ive Ex- it appeared to the Court that the Mony was imployed fo 
"<on of bis ule who created the Truſt fo2 payment of Debts, and 
Power made ſhe having received the Pꝛoſits fo? thirteen years, and fo; 
good in Equity. that the Leaſe was not good in ſtrianeſs of Law, yet the 
Court was ſatisfied that the ſame did amount to a goon 

declaration of her power in Equity to make the Leaſe fo? 

one and twenty years in being, and that the Keceipts of 

Profits was allo under that power, and ſubject to the Truſt : 

And although the Defendant did (et fozth by Anſwer, that 

Culliford at the time of his death was indebted to-her, yet 

the Dekendant was decreed to pay the Debt. 
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The Lord Chancellor. 


Anonymus. 


Upon a Demurrer after 7rinity Term 


I 


14 Car. 2. 1663. 


DE Bill was barely to diſcover a Ded. The 
Defendant demurred, becauſe the Plaintiff had 
not made Oath accozding to the courſe of the 
Court that he had not the Died. 

Serjeant Glyn fo2 the Plaintiff inſiſted, That the Dath where it be⸗ 
was not required by the courſe of the Court in this Cale, novech chat the 
and he took this difference, That when the Bill alledgeth Plaintiff make 
the want of a Deed, and ſeeketh to be relieved upon the Oath of che 
matter of that Deed, by a Decree, there ſuch Oath is ne- want of a Decd, 
cefſary 3 but where the Bill ſeeks no Decree, but barely here not. 


to have the Defendant diſcover, whether he hath ſuch Deed 
92 not, 02 to have the Deed pꝛoduced at a Tryal ; in that 
Caſe the Plaintiff ought not to be put to his Oath, fo? its 
not to be pꝛeſumed the Plaintiff would erhibite a Bill in 


either of the later Caſes, if he had the Deed. 


This diffe- 


rence was well appꝛoved of by the Lom Chancello?z, and 


thereupon the Demurrer 3 
2 


Sir 
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Sir Thomas Bennet and Sir William Brownlow, 
Knights, Plaintiffs, againſt Mary Box, Relict 
of Henry Box, and Daughter of Ralph Allen, 
Walter Stonchouſe, Son and Heir of Elizaberh 
Stonehouſe, another of the Daughters of Ralph 
Allen, George Burdet, Son and Heir of Mar- 
tha Burdet, another of the Daughters of Ralph 
Allen. 


NNO 15 Jac. Ralph Allen purchaſeth Lands in his 

own Name, and in the Name of Edward Hammond, 

in Truſt fo2 Ralph Allen and his Heirs, and Hammond ta 
take nothing thereby: But the Truſt is not expꝛeſſed in 
the Conveyance, William Allen Senioz did bozrow 600 l. 
of John Bennet, and the ſaid William Allen, Ralph Al- 


leo and William Allen Junioz, Son and Peir of the ſaid ; 


Ralph Allen, (William Allen Senioz being firſt bound in 
the Bond) 1630. did become bound unto the ſaid John 
Bennet, ſince deceaſed, fo2 the payment of the lald 600 l. 
by Bond of 1000 l. wherein they bound themſelves and 
their Deirs, under whom the Plaintiffs are well intituled 
to the Debt in queſtion. And one TUitneſs depoſeth that 
Ralph Allen was a good Þusband, not one that contracen 
any Debts of his own, and believes he and William Al- 
len Junio2 were only Sureties fo: William Allen Seuioz. 
Ralph Allen dies, and Hammond ſurvives, and after dies; 
then William Allen, Son and Heir of Ralph Allen, dy: 
eth without Jſſue, and the now Defendants as Heirs at 
Law bing their Bill againft the Þeirs of Hammond, who 


had the Eſtate in Law, to have the Lands conveyed to 


them in perkozmance of the Truſt, which is decreed ac- 
cozdingly, and the Lands conveyed unto them as Heirs 
at Law of Ralph Allen. 

The now Plaintiffs bzing their Actſon of Debt at Lam 
againſt Henry Box, fince deceaſed, and the now Defen- 
dants as Heirs of Ralph Allen. The Defendants there- 
unto pleaded Riens per diſcent præter a third part of a 
Meſſuage, wozth 6 1. 13 8. 4 d. per annum. 


January, 


A PIR" + 
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January, 1662. The now Plaintiffs bꝛing their Bill in 
this Court againſt the Defendants, and Henry Box the 
Defendants late Þusband, who had the Lands decreed 
and conveyed unto them as Heirs of Ralph Allen, to have 
them decred as Heirs, to pay the juſt Debts of Allen, 02 
to have the ſaid Lands made lyable to pay the ſaid Debt 
as Aﬀets in Equity. 

The Defendants, Box and Stonehouſe, pleaded, that the 


laid Action till depended, which is a double veration 3 


and demur, and demand Judgment, whether they as Þeirs 
ſhall be charged in Equity, without any Truſt 02 Agreement 
further than the Law chargeth them. 

On hearing thereof, a Caſe was ſtated on the Bill, 
Plea and Demurrer 3 and afterwards Henry Box died. 
And befoze any Bill of Revivoz againſt the Defendants, 
It was Owered, May 12. 1673. that the Defendants do 
anſwer the Plaintiffs Bill; but the benefit of the Plea to 
be conſidered of at the hearing. 

The Defendants deny that they have entred into, oz 
received any of the.]Pzofits of the ſaid Lands, the ſame be⸗ 
ing ever ſince 7 Car. extended fo2 the Debts of Ralph 
Allen, and ever ſince held by Sir John Banks and his Ere- 
cuto2s, and fo2merly befoze the Ertents were let at 500 l. 
per annum, and after at 300 l. per annum, and now but at 
about 400 l. per annum, and whereout above 60 J. is de⸗ 
ducted, fo2 the Charges of the Sea Banks, and the reſt 
will not pay the Jntereſt of the Puncipal Dfbt, as the 
Extendozs alledge. 

An ©:iginal was filed by the Plaintiffs againſt Henry 
Box and the other Helendants on the Bond in queſtion in 
the Common Fleas, bearing Teſte 14 Feb. 1659. 

The Detendant Walter Stonehouſe did fo2 400 1. bar- 
gain and ſell his third part of the Reverſion in Fa of 
the Lands in queſtion to Henry Box, deceaſed, by Dad 
bearing date 3 Octob. 1660. and, the (aid Henry paid then 
to the ſaid Walter the 400 l. Purchaſe Mony fo2 the lame, 
and the Defendants as they (ſwear by their Anſwer, had not 
then 02 in ſome Months after any notice of the ſaid Oꝛigi⸗ 
nal, and no notice is pꝛoved; and one Citneſs depoſeth 
he believeth there was no notice, fo2 he being converſant 
in all Mr. Boxes Affairs, if there had bien any notice, be 
ſhould have heard of it, as he verily believes. 

The Defendant George Burdet, after the other Defen- 
dants were ozdered to anſwer, put in his W 
there⸗ 


+ 
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Truſt Lands no 
Aſſets in Equity 
although the 
Truſt be decreed 
in Equity, 
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thereby inſiſted an the lame matter the other Dekendants 
did by their Plea and Demurrer, and was on june the 
th laſt paſt (ſerved with Pꝛoceſs ad audiendum Judicium 
upon 21 June following, but appeared not at the hearing, 
N any fo? him. 


1. Queſtion. Whether the ſaid Lands as this Caſe ts, 
ſhall oz ought to be decreed as Aﬀets in Equity ? 

2dly. ©2 whether the Plaintiffs ought to have any Decree 
in this Caſe againſt the Defendants ? 


Chief Juſtice Hide, Chief Baron Hales, and Juſtice 
Windham were of Opinion on hearing Counſel on both 
ſides, that the Lands in the lald Caſe and Bill mentioned 
(as the Caſe is ſkated) are not, no2 ought to be decreed as 
Aſſets in Equity, and that the Plaintiffs ought not to have 
any Decree againſt the Defendants. 

Afterwards in Hillary Uacation, 1664. the Bill was 
dilmiſt upon the Judges Certificate, 14 Novemb. 1667. 02 
1661. in a Caſe wherein Clark was Plaintiff againſt Sir 
Thomas Fanſhaw. 

The like Judgment upon a Demurrer. 
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The Lord Chancellor. 
The Maſter of the Rolls. 


Dr. Coldcot againſt Hill and others. 


DE Caſe was to this purpoſe. Dz. Coldcot 
having purchaſed Church Lands in Fier under 
the Title of the Alurper (during the Rebellion) 
ſold the ſame in Fir to the Defendants Teſtatoz, 

and covenanted that he was lawfully ſeized,8&c. The Church 

being reſtoꝛed, and the Eſtate voided, the Covenatit# ſued 

the Covenant and recovered damages to the value of the 

Purchaſe Mony. To be relieved in this was the ſcope Aerment a- 
of rhe Bill, which did ſuggeſt a ſurpziſe upon the Plaintiff g unt a Deed. 
in getting him into that Covenant, and that it was de- 

clared by ON. Coldcot, when he ſealed, and the Deken⸗ Relief for one 
dants Teſtatoz, that it was intended Dꝛ. Coldcot ſhould who had cntred 
not undertake any further than againſt himſelf, Upon the into a general 
hearing it was pꝛoved that the matter of the Covenant, up- \\arranty , 

on which the Judgment was had againſt the Plaintiff. was _ . _ 
controverted in the Paper Dzaught, and put out by the Can 
]Iaintifis Counſel, and in again by the Defendants Coun: only, and this 
ſel, with the alteration only, that whereas- the Covenant ger Eviction, 
was 


I6 - 
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Relief againſt 


ones own Act. 


By the Deviſe 
of the Moiety 
of a perſonal 
Eſtate, what 
paſſe th. 


* 


was that the Plaintiff was lawfully ſeized, & c. the Plain⸗ 
tiffs Counſel put out (lawfully) which ſignified nothing; 
fo2 to covenant one is ſeized, is intended lawfully, But 
ſome p2oof being that it was declared upon ſealing, that 
the Plaintiff ſhould undertake fo2 his own Ac only, 

It was decreed, that the Defendant ſhould acknowledge 
ſatisfaction on the Judgment and pay Coſts. And a like 
Caſe to this between Farrer and Farrer was heard, and de⸗ 
creed after the ſame manner about fix Months befoze, 


The Lord ( hancellor. 
The Maſter of the Rolls. 
Chief Juſtice Hide 


Lee againſt Hale. 31 Januar. 


I, Uled that a Deviſe of the moiety of the perſonal 
Eſtate to the lite, and then of divers Legacies, 
and after of the reſidue to another, that the Mike ſhall have 
a full Yoiety, if the other Moiety be ſufficient to pay the 
Debts, and that the Debts ſhall go out of the other Moiety, 
Dyer 164. Againſt which it was objected, that the Þug- 
band could not bequeath any part till the Debts paid, and 
that therefore the Debts ought to be firſt deduced out of 
the whole Goods ; but that Objeckion was over-ruled. 
=_ more Moiety left being ſufficient fo2 the Debts in 
2. Ruled that by the bequeſt of a Moiety of the perſo- 
nal Eſtate, where the Teſtato2 had Monies, Bonds and a 
Leaſe foz pears, a Moietp of the Leaſe paſſed. Againſt 
which it waz objected, That that was not uſually reckoned 
perfonal Eſtate. 
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The Lord C 1 
Chief Juſtice Bridgman. 
Chief Baron Hales. 


The Lord Marques of Antrim againſt the Duke of 
Buckingham. January. 


DE Lady Antrim Mother of the Defendant be- 
ing a Feme ſole, and ſeized of a Reverſion after 
one life, ſettles the Lands to the uſe of her ſelf 
fo2 life, Remainder in Tail, with power fo? her, 

being ſole, to make Leaſes fo2 tha Lives in poſſeſſion, 
The Feme marries, and then ſhe and her Pusband make 
Leaſes fo2 one and twenty years (in the life of Tenant 


ko life) to commence from the date, ſoꝛ payment of Debts, 
&c. as was alledged. | 


p — Queſtion. Tf this Leaſe by Baron and Feme was 
3 09, ; | 


O Bridgman. 
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Bridgman, The power is not purſued; fo by the 
Marriage the hath put her ſelf in the power of her Þus- 
band; and it is the Died of her Þusband, and not hers. 
And he took a diverſity between a naked Power and a Power 
— flows = — 3 7 a 1 21 Po 
given to a p Till, to ſell Lands, althou e 
Fomer © it is Marty the 11, and may ſefl the Lands to her Þugband, 
to be executed. becauſe ft not cre by her ſelf out of any Intereſt 
of her own, But where a Feme upon a Settlement of her 
own Eſtate reſerves a Power which flows from an Intereſt, 
that Power ought to be erecuted by the Feme ſole, and if 
by Baron, and Feme it is not good; and yet he ſaid, (ſuch 
Power ought to be taken liberally, though fozmerly thep 
were taken ſtrictly. 


2. Queſtion. If this Leaſe was a Leaſe in Poſſeſſion, 
inaſmuch as it commenceth at the time of the date. 
Where 2 Leaſe . Jod it was ſaid, although an Eſtate fo? life were befoze 
jn Poſſeſſion out ff» pet it was in poſſeſſion, in relation to the Eſtate of the 
of the Reverſion Re berſion. 


to the Eſtate 
Bridgman doubted whether the Leaſe was void in that 


of the Rever- 


hon, point, but was clear it was in the other point. 


Hales ſafd, Both Points are wo!th Tryal and Argu⸗ 
ment at Law, 


The Chancellor concurred with Bridgman 3 and the Bill 
was dilmiſt. 


Fuller and others againſt Lance and others. 


Uller being a⸗Soldimith in London, and being diſa- 
bled, agreed with moſt of his Crevitozs to aſſign over 
ail his Eſtate upon Dath to ſeveral perſons in Truſt foz 
the payment ok his Debts, as far as his Eſtate would pap, 
he having luch allowance foz himſelf and Family as was 
agreed upon. And moſt of the Creditozs ſigned the ſaid Agree- 
Commiſſion of ment; but ſome of the perſons that ſigned,finding that Fuller 
Bankrupt. had done fome act of violation of the Agreement, took out 
a Commiſſion of Bankrupſie againſt the ſaid Fuller, and 
ſeized. all the Eſtate they could come by, and __ 
t 


© 
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that ſome of the Creditoꝛs afozeſatd that ſigned the Agre#- 
ment, and that were not pzivy to the ſuing out the Com- 
miſſion had notice in due time, though they had neglecev 
the ſame, and that it was ſeven Months from the date of 
the Commiſſion befoze the Commiſſioners aſſigned. And 
Fuller and other the perſons concerned in the firſt Agrte- 
ment, and excluded by the Commiſſion of Bankrupſle, be- 
ing not compziʒed, as afozeſaid, pꝛeferred their Bill againſt 
the Afſigntes of the Commiſſion ok Bankrupſie, to have 
the Agriement perfozmed, oz at leaſt to be admitted to an 
equal Dividend with them. But this Court would give 
no relief therein, and the rather, fo2 that it was made 
appear that Fuller had made a Sale of ſome of the Goods 
he aſſigned to the Creditozs 3 but dilmiſt the Bill, 


Note, That where Committtes of a Lunatique ſue foz 
any thing in the right of the Lunatique, in ſuch caſe the 
Committie as well as the Lunatique are made Parties. 


D E 


Termino Paſchæ 
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"EF TY — 


T he Lord Chancellor. 
Windham Fuſtice. 


Sir Edward Heath againſt Henly and Whit- 
wick. May 25. 


DE Plaintiff was Son and Executo? of the late 
Chief Juſtice Heath (who was made Chief Ju: 
ſfice at Oxon during the difference between the 
King and Parliament, but never ſat as Chief 
Juſtice in Weſtminſter-Hall) And the Bill was to have an 
Account of Monies received by the Defendants being Pꝛo⸗ 
thonotaries of the Kings Bench, which was alledged to belong 
to the ſaid Chief Juſtice, and which Montes they by their 
. ag * Dffice ought to receive fo2 the Chief Juſtice by an implied 
Lie Truſt Virtute Offieii. The Defendant pleaded the Sta- 
© tute of Limitations 21 Jac. 16. 
Upon the arguing of this Plea, It was inſiſted by the 
Plaintiffs Counſel, that this Truſt was not within the ſaid 
Statute, And it was anſwered of the other part, that a 
Guardian was within the laid Statute, and he was truſted, 
Dpered that the Defendants ſhould anſwer. 


The 


DYC w. — 


A 


— 


_—_— 


_— - 


The Lord ( hancellor. 
The Maſter of the Rolls. 


Dorothea Dame Darsy againſt Chalonet Ohute, 
Henry Haughton, and others. 


DE Plaintiff being a Civoto, and (ef3ed of a Join- 

ture wozth 700 l. pen annum, Mr. Chute the Father 

made ſuit to marry her, aun genre to it, he befoze the 

Marriage agra d with her by Died in TUriting, that it chauld 

be lawful foz hery 02 ſuch as ſhe ſhould appoint, 
Covefture, to receive and difpoſe or the Rents 

Jointure as ſhe pleaſed, 
The De&d was put in Haughton's hands, he being the 


Plaintiffs Agent fozmerly. a 

Then the Plaintiff and Pr. Chute \ maxtſed, he having 
firſt agrad with Truſtees of hers to lettle her a Joynture ; 
and they lived together ten pears, d | which time 
Haughton received the Rents of the Ladys (atp Joynture of 
700 l. per annum, and conſtantly with the appzobation of 
the Plaintiff accounted foz, and paid the ſame.to Yr. Chute 
her Þusband. And the Plaintiff all that time fever ap- 
pointed Haughton to receive the Rents fo Her, no? claimed 
any benefit by the Agr#ment left in Haugheon's hands; 
but at the ten years end Mr, Chute dying, having made the 
Defendant her Son Erecutoz, the Plaintiff erhibited her 
Bill to have an account from Haughton, and charged 10001, 
to be reſting in his hands unaccounted foz, that was re: 
cefved in Pr. Chute her Pusbands life time, and ſhe made 
Title to the ſame by the ſaid Agreement made by Pr. Chute 
with her ſelf. befoze Marriage. And upan the hearing (a 
Caſe being cited and urged by the Defendants Counſel ) 
the Court declared the afozeſaid agriement befoze Marriage 
with the Platntiff her ſelf, was immediately by the Patri. 
age extinguiſhed, the Court would not relteve the Pſaintiff 
thereupon: But ozdered the Defendant Haughton to ac: 
= befoze a Paſter fog what he received after Mr. Chute's 

eath. 


D E 


the 
her 


— 


Marriage detet- 
mines an Agree- 
ment made by 
Baron with 
Feme before 
Marriage. 


Term. Sand. Trin. 
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1 PR | — 


The Lord Chancellor. 
Chief Juſtice Hide. 
Chief Baron H ales. 


Sir Henry Bellaſis and his Wife, againſt Sir Wil- 
liam Ermine, June 4. 


/ 


Upon a Plea. 


DE Suit was fo2 a Poztfon of 8000 1, given to 
the Plaintiffs like. The Defendant pleaded 
it was given her, pzovided ſhe did marry with the 
conſent of A. and if not, ſhe ſhould have but 

100 l. per annum; and that ſhe married without the conſent 
of A. Owered that the Plea ſtand over ruled. 


WheretheCon- And the Court all declared this P2oviſo was but in ter- 
dition annext to rorem, to make the perſon careful, and that it would not 


the Gift of a defeat the Potton. | 
portion ſhall de- 
feat the Portion, 
and where not. 


But it was ſaid in the Caſe of her Marriage without the 
conſent of A. it the party that gave the Potion had limitted 
it to another, there it had been otherwiſe, And in this 
Caſe the Wife was not unequally married; Fo? the Plain⸗ 
tiff is the Heir Apparent at Law of the Lo2d Bellaſis, _ 

E 
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The Lord Chancellor. 


Pawcy againſt Bowen. June 26. 


R Eſolved that where a perſon hath power to leaſe fo2 ten 4 Lease for 

years, and he leaſeth fo2 twenty years, that the Leaſe more years than 
fo2 twenty pears ſhall be good fo2 ten years of the twenty che Leſſor had 
fn equity. And it was ſatd to have been ſo ſettled ſeveral — for, ſhall 


times in this Court. good for ſo 


many years as he 
had power for. 


Criſpe and others Executors of Sir Nicholas Criſpe 
againſt Blake. June 26. 


T N 1642. Sir Nicholas Criſpe and four others became 
bound to the Defendants Teſtatoz in 1600 l. to the 
yment of 1000 1. and Jntereft at fir Months end. In⸗ 
tereſt was paid till 1644. In Michaelmas 1662. the Defen- 
dant got Judgment againff Sir Nicholas Criſpe, and one 
other of the Obligozs fox 1600 1. (being the penalty) At- 
terwards there was paid by them, againſt whom the Judg⸗ 
ment was, and the other Dbiigozs, at ſeveral times to 
above 1600 l. And ſo the Bill was to have the Judg:- 
ment vacated, and the Bond delivered up, paying ſo much 
as would make up the penalty of the Judgment, and Jn- 
tereſt fo2 the ſame ſince the Judgment, 

It was inſiſted on by the Plaintiffs Counſel that when 
Judgment was had on the Bond, it remained no longer a 
Debt on the Bond, no? was Intereſt due on the Judgment; 
ſo what was paid after muſt be taken as paid on the; Judg- 
ment; and if they had bzought that 1600 l. into Court at 
Law (and offered to pay it befoze Execution) the Court at. 
Law would have accepted it. And therefoze being willing 
to make up what was paid already the full of the Judgment 
and Damages ſince the Judgment, ought to be relieved 
againſt the Judgment. 

On the Defendants part it was infiſted, that there was 
moze Monp due fo2 Jntereſt on the Bond, and that that 
was paid as well by thoſe Obligoꝛs againſt whom there 
was no Judgment, as by thoſe againſt whom the Judgment 
was; 


— 
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was; and what was paid by thoſe againſt whom there was 
no Judgment, there part of what was paid in by the 
courſe of the Court was to be taken as Intereſt, there being 
moꝛe Intereſt due on the Bond than the Mony patd 3 and 
there is no Equity in this Caſe to hinder the Defendant 
from recovering of what he can at Law, there being much 
mote in Conſctence due ; and if what is juſtly due be to be 
received by any courſe of Law, no Equity ought to hinder 
it, ſo as he do not receive moze than Pꝛincipal Intereſt and 
Coſts, which the Defendant offers to take on Account, 
Jt was replyed by the Plaintiffs Counſel, That one Ca- 
tisfaction by any of the Obligozs, ſhall be a diſcharge at 
4 Law fo2 the reſt; and a Releaſe to one Dbligo2 is a dif: 
He that takes a Charge to all the reſt. And when a Pan takes a Security 
Security by a by -a penalty he (ets up his Reſt there, and makes himſelf 
Penalty ought Judge of what he would have, and ought not to have 
not to have moze. And after a ſong debate where the Caſe of Whitch- 
more. cot and Underhil was cited, it was o2dered that the Plain⸗ 
tiffs do pay ſo much, with what was paid, as will make up 
the Penalty of the Judgment and Damages at 6 |. per 
Cent. fo the Penalty and Coſts here and at Law, and 
thereupon the Bond to be delivered up, and the Judgment 
Monies paid be- vacated : But with this Pꝛoviſo, that if 250 1. paid in 
fore actual em November 1662. were paid befoze the Judgment entre 
bring of U© into, and the Judgment entred after of that Term, that 
Ju _ bai that muſt be taken as pald as Intereſt, becauſe the Defen- 
on che Bond dant reteived it on the Bond, the Judgment then not be: 
cho? the Judg- ing entred, which a Maſter is to examine; and if he find 
ment be of a ft, to allow the ſame as paid on the Bond fo? Intereſt, and 
Term before the Maſter to take the Account. | | 
the payment. | * 5 TIP mY 
80 Judgment So note, That a Judgment on a Bond, an which there 
on a Bond worſe is mo2e due than the Penalty koꝛ Paincipal- and Intereſt, 
Security than is wozle Security than the Bond onjp, 
the Bond only. 


Term. Trin. 15 Car. II. in Cancellaria. 


_— 


The Lord Chancellor. 


Smith againſt Oxenden. 


DE Caſe was, The Eaſt-India Company ſued their 
Factoz fo2 an Account of 12000 l. in Gold he car- 
ried hence into the Eaſt-India. He upon his Account de: 
manded (acco2ding to the uſual Cuſtom) allowance fo2 ſo 
much paid fo2 Cuſtoms to the King in India. It was in- 
ſifted, that he never paid the Cuſtoms there fo2 the Gold, 
ſo whether the Faco?2 oz the pꝛincipal Merchant ſhould have 
the benelit of the Cuſtoms was the Queſtion. 

And this was referred to Merchants. And two Mer⸗ 
chants certified, that by the courſe ot Merchants the Factox 
ſhould retain the benefit of the Non-payment of the Cu- 
ſtoms, fo2 that if the pzincipal Freight by his Non ⸗ payment 
of the Cuſtoms had ben loſt he muſt have anſwered fo2 it 
to the Jmployer, and ſo run the hazard wholly, And in this 
Caſe the Fado, by the Law in Eaſt- India, had it ben diſ⸗ 
covered that he had concealed the Sold, and not entred it 
= the Cuſtom Books, was to have loſt his life as a 

elon. 

Two other Merchants certified that the Imploper was 


4 


to have the benefit of the Mon payment of the Cuſtoms: The Factor ſhall 
And upon theſe Certificates, it was decre#d that the Facto2 have the benefit 


ould have the benefit of the Cuſtoms, fo2 it was a Duty 
to be paid, and the Jmployer could make no Title to it 
againſt him that was in poſſeſſion ; and he that hath Poſſel⸗ 
ſion hath Right againſt all but him that hath the very Right. 
Vide Borr àgainſt Vandale. 


Randal againſt Richford. June 2. 


Witneſs alledged he had miſtaken himfelf at a Com- 

miſſion. The Commiſſion being returned, he came to 
London, and made Dath that he was ſurpzized. A ſpectal 
Commiſſion iſſued to re-examine the Witneſſes, which was 
done acco2dingly ; but this ſpecial Commiſſion was ſurpztzed 
by Motion, by advice of the Maſter of the Rolls with the 
fir Clerks, as contrary to the courſe of the Court. 


d 


E D E 


Cuſtoms ſa- 
ved and not the 
Imployer. 
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Chief Juftice Hide, 
Sheldon againſt Weldman. October 11. 
On a Plea. 


E Bill was to have an Account of Yonydeliver- 

ed by the Plaintiffs Father (whoſe Executoz the 

Platntiff was) to the Defendant to compound 

fo2 the Plaintiffs Fathers Eſtate (ſequeſtred fo2 

Delinquency) at Goldſmiths-Hall. 

Mony upon a The Defendant pleaded the Statute of Limitation of Ac: 
Truſt out of the counts 21 Jac, 16. Upon arguing his Plea it was inſiſted 
Statute of Limi- hy the Plaintiffs Counſel, That an account fo2 Montes 


that it had been ſo ruled 3 and thereupon the Plea was over- 
ruled and the Defendant oꝛdered to anſwer, 


— Mind. by the Low Chancelloz, Juſtice Twiſden, and Windbam, 
Jaſiice Twi/en, the tuo Judges and the Lozd Chancellor declared and were 

of Dpinton, That the Statute of Limitations did not bart 
this Sutt ; becauſe it was on a Truſt that the Defendant 
had the Mony fo2 which the Account was ſought, But fox 
another reaſon the Bill was diſmiſt. 


The 


Term. Sanct. Mich. 


eulen delivered upon a Truſt was not within this Statute, and 


Lord Chancellor And in Trinity Aacation 16 Car. 2. The Caſe being heard 


WEE het 2s. 


by OO SG A 
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The Lord Chancellor. 
Chief Juſtice Hide. 


— a Ine. RE 
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Nanney againſt Martin. October 15. 


Aron and Feme have a Decrte foꝛ Mony in the right 
of the (ite, and then the Baron dies; A Queſtion ts 
moved who ſhall have the benefit of the Decr#, Mhether 
the TUife o2 the Executoꝛ of the husband. | 
And this Caſe being referredto Chief Juſtice Hide, he had rue benefit of 
given his Opinion, that the benefit of the Decrie belongs a Decree by Ba- 
to the Mite, and that it was ſo in a Judgment at Law; ron and Feme 
And Exception being taken to that Certificate of the Judge, belongs to a 
he refuſed to hear the matter of the Exception, but left it F ** — — 
to the Chancelloz 3 but declared his Opinion was till the „ e nee 
b ſame. And 18 Jan. 1663. at the Seal the Lozd Chan: ; 
ü celloꝛ would not refer it back, but confirmed the Judges 
] Certificate. 


1 Chief Juſtice Hide. 


Gervas Scroope an Infant againſt Sir Adrean 
Scroope. October 15. 


Sill was to be relieved touching the Manoꝛ of Gid- 

ley in Lincolnſhire, and ſets foꝛth that Gervas Scroope 

deceaſed, Father of the Defendant, and Gzandfather of the 
4 Plaintiff, was ſeized in Fee thereof, and deviſed the ſame to P 

K the Plaintiff and his Heirs, and that the Dekendant having 

gotten all the TUritings, laid claim to the ſame, and got 

into poſſeſſion thereof, and did pzetend that the laid Manoꝛ 

was purchaſed heretofoze in the Name of the ſatd Sir Gervas 

and him, and to their Heirs, and that ſo; Sir Gervas had 

no power, being Jointenant, to deviſe the ſame, whereas his, 

the (atd Defendants Name was uſed in the ſatd Convey- 

ance in Truft fo2 the ſafd Sir Gervas, and the Purchaſe was 

made and the Yony pain by Sir Gervas, and that ſo the 

E 2 Defen- 
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Defendants Title was but as a Truſtee fo2 Sir Gervas, and 
conſequently fo2 the Plaintiff to whom Sir Gervas had de- 
deviſed the (ame. .._ WT 

The Defendant pleaded that the Pꝛemilles were the 19th 
of June 13 Car. 1. by gd Conveyance in Law well executed 
fo2 46c0 I. really and bona fide patd, conveyed by J. S. ta 
Sir Gervas Scroope and the Defendant and their Þetrs, 
the Defendant being the Son and Heir apparent of Sir 
Gervas, and that the ſaid 4600 l. was ratſed by Sir Gervas 
by ſale of the Lands, which were the ancient Inheritance 
of the Family, and which, if they had not bien ſold, had 
deſcended on the Defendant, and averred that all. the 
Courts of the ſald Yanoz that were kept in Sir Gervas's 
Life were kept in as well the Defendants Name as in Sir 
Gervas's Name, and that the ſatdCondepance to Sir Gervas 
and him was really and bona fide without any Truſt fo2 
Sir Gervas 0} any other. And. that Sir Gervas being 
dead the Oefendant claimed the Pꝛemiſles by Sturvivorſhip, 

and demanded Judgment. | 
The Platntiff did not attend, but was alledged to be out 
« of Town, and pꝛaped it might ſtand fo2 another day. But 
the Court directing the Plea to be opened, which was done, 
and afterwards read, declared it clearly to be a good Plea, 
unleſs the Plaintiff could pꝛove an expꝛeſs Truſt ; and it 
he could have done that, he ought to have replyed; but 
The Father not having replyed, the Plea muſt be taken to be true; and 
joyus the Son that albeit the Purchaſe was made by the Father in his 
with him in the OWN and his Sons Name, it ſhould prima facie be in⸗ 
Purchaſe, it ſhall tended an advancement fo2 the Son, and not pꝛeſumed a 
not be preſumed Truſt, unleſs declared ſo, and that it was anciently the 
a Truſt in the way to join the Son in a Purchaſe to avoid (Uardſhip. 
— _ Pa And the Caſe of Criſp againſt Prat, 3 Cro. 550. and Sir 
ws 4g der Sidney Montagues Cale there, were in the Debate of this 
Caſe urged, and the Court declared to the Defendants 
Counſel, this being the Caſe, that nothing could be ſata 
againſt the Plea, and ſo aliowed it. 17 November, 1663, 
the Plea was re heard, and upon Argument on both ſides 
was allowed with double Coſts. 
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| The Lord Chancellor. 
The Maſter of the Rolls. 


Chute againſt the Lady Dacre, October 23. 


DE Defendant having miſtaken her ſelf in her An- : 

ſwer, as was alledged, having therein (won ſome- 
thing which was found afterwards by her to be otherwiſe, 
Jt was alledged by her Counſel, and Affidavit made by her 
ſelf too fo? that purpoſe, that thoſe matters untruly ſet fozth 
were added in the Bargent of the Dꝛaught after ſhe had 
peruſed it, and ſo ſhe was thereby ſurpzized : And it was 
alledged that no Replication was filed prout Certificate, 
and Affidavit, of notice of this Motion to the other ſide 
was read. But the Plaintiff making no defence, it was ex Iiberty given 
parte on the Defendants motion, ozdered that ſhe be at li⸗ e Deſendant 
berty to amend her Anſwer in the ſaid matters miſtaken, to amend her 
And it was ſaid that like liberty had been given to a De- Anſwer, ſhe be- 
fendant to amend his Anſwer befoze Replication in a Caſe ing ſurprized 
between Chettle and Chettle in the Loꝛd Covcntry's time. therein. 


Ai the Rolls, the Mater of the Rolls. 


Manning againſt Burges. October 26. 


PYortgage was foxfeited, the Moztgagoz afterwards 
meeting the Yoxtgagee, ſaid, | have Monies, now I 
will come and redeem the Mortgage. The Mortgage ſaid 
„to him, He would hold the mortgaged Premiſſes as long as 
he could, and then when he could hold them no longer let 
4 the Divel take them if he would. And afterwards the Yo2t- A Mortgagor 
N gagoꝛ went to the Moztgagtes Houſe with mony moze than refuſing to re- 
; ſufficient to redeem the Yoztgage, and tendzed it there ; ccive his Mony 
but it did not appear that the Mortgage was within, oz that on Tender after 
the Tender was made to him: And it was decred a Re- 4 — wn 
demption, and the Defendant to have no Jntereſt from the G Nes 


| f he Ten- 
time of the Tender, becauſe of his willfulnels, dan 
0 A like Caſe betwen Peckham and Legay about a year 

file, 


The 


* 


— 


. 
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The Lord Chancellor. 
The Mafter of the Rolls. 


Borr againſt Vandal. October 27. 


DE Fado2 had ſtollen the Cuſtom of divers Gads 

of which the Bill was to have an account, and to 
diſcover whether he Paid thoſe Cuſtoms oz no. The De. 
fendant by Anſwer inſiſted that he was not bound to anſwer 
that part of the Bill, fo2 that the Plaintiff, who was the 
Imploper, was not intituled to thoſe Cuſtoms, no2 any ad- 
vantage whether they were paid oz not. Exception being 


taken to this Anſwer; The Maſter certified the Anſwer 


ſufficient. Exceptions being taken to the Repozt : The 
Cauſe came now to be heard upon that. And the Cauſe of 


Whether Factor Smith and Oxenden, fol. 25. was cited. But on the Plain⸗ 


or Imployer 


tiffs ſide, it was inſiſted that this Caſe was not like that, 


ſhall have the fo2 that was of Cuſtoms ſtolen from a fozeign King, 
benefit of the and this was of Cuſtoms ſtolen from our own King, and 
_—_— ſiollen that it would be of evil conſequence,and an Encouragement 

y the Factor. tg evil Faco2s, if the Court ſhould give an Opinion fo2 
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them in a matter of Fraud, as this was. And whereas it 
was inſiſted by the Defendants Counſel, That it was the 
courſe of Merchants that Faco2s ſhould have the benefit 
of Cuſtoms themſelves, and not the Pzincipals, becauſe the 
Penalty would fall on the Faco?2 if diſcovered: Jt was 
declared that could not be called a Cuſtom, being grounded 
upon Fraud. And therefoze the Court oꝛdered that the De- 
fendant ſhould anſwer whether he paid the Cuſtoms oz not. 
Vide Smith againſt Oxenden, fol. 25. 
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T be Lord Chancellor. 


Rich againſt Jaquis. October 29. 


TI Ich was Plaintiff upon a Certiorari Bill to remove 
a Cauſe out of the Bayozs Court, his Mitneſſes 
being out of that Jurisdiaion, and the Bill here was fo2 an 
Account touching other matters. Mitneſſes being examin- 
ed the Defendant moved fo2 a Procedendo, and inſiſted up- 
on it, foz that if the Cauſe ſhould be heard here, he could 
not be relieved, not having any Bill here, being here but 
Defendant, though Plaintiff in the Wayozs Court. 


(hereunto the Plaintiſſs Counſel inſiſted, that no Pro- Carl Bill 


cedendo ought to be, fo2 that this Bill containing other brought to 
matters could not be determined upon the Bill in the hearing. 


Mayors Court, and that the Bill could not be divided; and 
that the Plaintiff in the Bayozs Court might file his Bill 
in the Mayoꝛs Court in this Court, and direc it to the 
* and have the ſame remedy here as he could 
t ere. 

Owered that the Cauſe ſtand to be heard on the Bill in 
this Court · And after hearing the Cauſe was dilmiſt out 
of this Court. 


T he Lord Chancellor. 
Jew againſt Thirkwell. October 30. 


DE Plaintiff was Leſſa of divers Lands, where- 
upon an intire Rent was reſerved. Afterwards the 
Inhabitants of the Town, where part of the Lands lap, 
claimed Right of Common in part of the Lands ſo let; 
and upon a Tryal of their Right are found to have Right 
of Common there. Now this being but a Right of Com- 
mon recovered, is no Eviction of the Land in Law, be- 
cauſe the Soil was not recovered, and (o no Appoztionment 
could be at Law; and therefoze the Bfil was to have the 
Rent appo2tioned in Equity. 


And 


— 
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Apportioment And Serjeant Maynard inſiſted, that ſuch Appoztionment 

of Rent in Equi- had frequently been Decried here. But in this Cale it ap- 

7 where Lan peating, that notwithſtanding the Right of Common the 

on be in Law. Lands were wozth the Rent reſerved, and better, the Court 
would not Decrie it, but the Bill was diſmiſt. 


Woleſtoncroft againſt Long. November 6. 


Debtoz upon Bonds and ſimple Contract makes a 

Conveyance of Lands upon Truſt to ſell fo2 pay- 

ment of his Debts. Jt was declared to be the conſtant 

Debts on Bond pꝛadtite, and ſo ruled and decried here, that all the Debts 
— ven ſhould be pald in pꝛopoztion; and that if the Lands were not 
in 0:11 Pro. luflitient to pay all, all ſhould loſe in pꝛopoztion. And lo 
portion where it is where Lands are given to pay Debts and Legacies, 
Lands are to be they (hall be paid in equal pꝛopoꝛtion, becauſe the Land is 
ſold for payment made lyable to the one as well as the other by the Debtoꝛ 
of D-bts. So of Himſelf, But otherwiſe it is in Caſe of Debts and Judg- 


Debts and Le. ments, that in their own nature charge the Lands. 
8 5 } 


Tbe Lord Chancellor. 


Baker againſt Beaumont. November. 6. 


Ne in the Fleet foꝛ beach of a Decre, fo? not vacating 

of a Judgment, by Judgment in a feigned Action 

in the Kings Bench gets himſelf turned over thither, and 
lo had liberty to go abꝛoad, and got the Dekendant in the 
Judgment taken in Execution in Exon, and on a Habeas 
Corpus he was bought hither, and recommitted to the Fleet, 
and confined to his Chamber, and a Habeas Corpus with a 
long Return fo2 the Defendant in the Judgment, granted. 


” ——— . — 


k 
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The Lord Chancellor. 
The Maſter of the Rolls. 


Ayre againſt Ayre. November 10. 


DE Plaintiff being the TUidow of her Pusband, ſued 
the Dekendant, who was his Erecutoz, to have al- 

lowance of a ſatisfaction fo2 ſeveral Debts of the Teſtatozs 
(which che, having poſſeſt her (elf of his Eſtate, had paid) 
the Erecuto2 having gotten all the Eſtate out of her hands. 
It was much controverted, TUhether ſhe could be helpt : 
herein; fo2 though Executo2 of his own wong ſhall be A Widow ab. 
allowed all payments made to any but hiniſelf, pet ſhe was |" 1 
not Executrix of her own wꝛong; fo2 where there is a rightful . in, Egate 
Executoz, as here, there can be no Executoꝛ de fon tort. in her hands, 
Yet it reſembled that Caſe; and the Court doubting much ſhall have al- 
what to do in this Caſe, decreed by conſent of Counſel, lowance for the 
That ſhe ſhould be allowed fo2 all payments, that ſhe had fame from the 
made which were incumbent on the Executoz to pay accoz- Executor. 
ding to the courſe of Law; but that if ſhe had made any pay- 
ments out of Dzder and Rule that the Law left the Exe⸗ 
cuto2 lyable to, that ſuch payments ſhe ſhould not be al- 


lowed fo2, if they were to the pꝛejudice of the Executozs. 


In Court. 


Sackvile againſt Dobſon, November 10. 


I Imitation of the Truſt of a Term to Husband and 

ite and the longeſt liver of them, fo? life, and after 

to the eldeſt Iſſue of them, none being then bom 3 a good [imication to 

Limitation. So the Limitation to Pusband and Aike is Husband and 

but one Limitation 5 and ſo it was admitted by Counſel, Wife is to be ac- 

it being not controverted ; fo2 though the Truſt of a Term counted as one 

accozding to the Rule in Goring and Bickerſtaffs Caſe, fol. 4. Limitation in 

map be limited to divers perſons that are in being one after = Truſt of 

another, becauſe the ſame is transferrable, vet it cannot 

be good beyond two ä to @ third perſon not in perpecuity 
being: 
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being: Ergo, The Limitation to Pusband and life, and 
longeſt liver of thein, was admitted to be but one Limita⸗ 
tion in this Cale. 


The Lord ( hancellor. 
Fuſtice Irrel. 


More again/t Mayhow. November 10. 


DE Plaintiffs Bill was to be relieved upon a Truff, 

and charged the Defendant with notice of that Truſt, 

and that he had gotten a Conveyance of the Lands upon 

which the Truſt was had; and that at 02 befoze his taking 

the ſaid Conveyance, he had notice of the ſaid Truſt foz 
the Plaintiff. - 

The Defendant by way of Anſwer denied that he had any 
notice of the Truſt at the time of his Purrhaſe o2 Contract, 
and pleaded that he was a Purchaſer fo a valuable conſt» 

purchaſer wich- de ration. It was inſiſted the Plea was not good becauſe 
out notice. he did not ſay what the valuable conſideration was; fo2 
5 8. was a valuable conũderation, but yet no equitable con- 
ſideration. yy 

— Court declared that the Plea in this Caſe was well 
enough. 

It was farther inſiſted, that the Plea was founded upon 
the Anſwer, viz. That the Defendant had no notice, 8c. 
And that the point of notice was not well anſwered, in that 
the Defendant denied notice at the time of the Purchaſe 
only, and the. woꝛd Purchaſe might be underſtood when the 
Contract fo2 the Purchaſe was made, and it might be he had 

no notice then, and might have notice after, befoze ,02 at ſeal- 

Notice of an in ing of the Conveyance 2- And if there was any notice befoze* 

time bef t. the Conveyance to him executed, that ſhould charge the De. 

Conveyance ex- fendant: And that it was (o lately decreed in a Cauſe 

ecuted ſhall bind between Sir Willtam Wheeler and cu $£++0000ee AND Yar» 

him. raway, and Nicholas, by the Low Chancelloz, And (a the 
Plea was over-tuled. 


Garfoot 
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Garfoot againſt Garfoot. November 10. 


On a Demurrer. 


Ands were deviſed to the Feme fo2 Life, afterwards Lands deviſed 
to be ſold by the Executoꝛ fo2 younger Childꝛens Pox- fo be fold by 
tions; the Executoz dies, the Feme dies; the younger — who 
Childzen prefer their Bill againſt the Heir. Pe demurs, be⸗ — — _ 
cauſe but an Authozity in the Executoz, which is dead with . «, ol — 6 
them; but the Demurrer was over-ruled, demurs, and 


over- ruled. 


Regnes againſt Lewis. November 17. 
On a Demurrer. 


HE Demurrer was, foꝛ that a Feme Covert ſued with ⸗ Wife ſues for 
out her husband. But the being to be relieved touch · ſeparate Mainte- 
ing a ſeparate Maintenance agred to by her Þusband, the nance without 
Court overruled the Demurrer, declaring the Feme might de lasband. 
ſte without her Hugband. 


The Lord Chancellor, | 


Baron Turner. 
Churchil againſt Grove and others. Nov. 24. 
On a Plea. 


T E Plaintiff having a Judgment and a Moꝛtgage, ex- Purchaſer with: 
hibited his Bill againſt the Yoztgagoz, and Conuſee out notice. 

of a Statute by the Moztgagoꝛ, to have a diſcovery what is 

due on the Statute, that being pꝛecedent to the Plain⸗ 

> Securities, aud upon payment to have the ſame ſet 

ande. 


F 


＋ 2 The 
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The Cognizie pleaded that he having extended his Sta- 
tute, and the Cognizo2 and he ſtated Accounts, and the 
ſum of 30001. being due to him, he in confideration there- 
of had an abſolute Conveyance of part of the extended 
Lands, and ſhewed what Lands were conveyed to him by 
the Cogniz02, and that thereupon he aſſigned the reſidue of 
the extended Lands to the Cognizoz, and that ſo he was a 
Jurchaſer without notice of the Jlaintiffs Title foz a va- 
luable conſideration. 

Jt was allo pleaded that the Cognizo2 was in Execution 
on the Plaintiffs Judgment, and ſo the Plaintiff could not 
extend the Lands, no2 the Lands be lpable during the like 
of the Cognizoz. 

On the Plaintiffs part, it was to the firſt point inſiſted, 
That it did not appear that the Defendant was a Pur⸗ 
chaſer, there being no new Monp paid upon the erecuting 
the Conveyance, but coming in fo2 the conſideration of 
Monp due on the Statute was no Purchaſe, And that it 
was Common Equity fo: him that had the ſubſequent 
Judgment to be relieved againſt the pzecedent Statute on 
payment of what was due, and that there wag, fo2 ought ap- 
peared, no moze there 3 and that the Account made up be- 
twien the Cognizoꝛ and Cogntz# on the pꝛetended Pur⸗ 
chaſe, ought not to affec the Plaintiff ; and that therefoze 
the Defendants Purchaſe, being ſubſequent to the Plain- 
tiffs Security, ought not to be aided by the Statute ; and 
that the Platntiffs Judgment being of Necozd, the De- 
fendant was bound to take notice thereof at his peril 3 and 
that in this Caſe the Defendant ought not to pzotec his 
pretended ſubſequent Purchaſe by bis pꝛecedent Statute, but 
that he ought, upon payment of the Statute, to yield Þof- 
ſeſſion to the Plaintiff. 

But this was ſtrongly oppoſed by the Defendants Coum⸗ 
ſel, who inſiſted that the Defendat was a Purchaſer, and 
that though no new Monp was advanced on the ]Purchaſe, 
vet he aſſigned over and parted with part of the extended 
Lands in conſideration thereof, which was as valuable as 


Purchaſer ſhaty Many. And that it was the conſtant Juſtice ot this Court, 
protect his Pur- That if a Purchaſer bona fide did buy in an eigne Jncum- 
chaſe by buying bzance, Statute oz Judgment, and there were a Judgment 
in an eigne In- og Statute meſne between that and his Purchaſe, of which 


he had no notice at his Purchaſe, Chat he ſhould pzotec 
his Purchaſe with the eigne Jncumbzance ſo bought in. 
And it was inſiſted, that though Judgments were on Re- 

: coꝛd, 


1 


— 
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cozd, and a Purchaſer is bound to take notice thereof at puchaſer that 
Law; yet in Equity where the Cognize of a Judgment not be affected 
comes to be helpt to extend his Judgment againſt a Pur - by a Judgment 
chaſer, he muſt pzove expꝛeſs notice of the Judgment in in Equity with- 
the Purchaſer, o2 elſe ſhall never be relieved againſt the out expreſs no- 
Purchaſer. And upon this Point the Plea was allowed, * 2 it befor: 
And as to the other Point, That the Cognizo2 being in 
Execution upon the Judgment, and ſo the Land not to be 

charged during his like; Jt was ſtrongly inſifted, that was Whether 4 

no good Exception in Equity, fo2 that the Bill was to dif- c,,,i-c« of 3 
cover Jncumbzances, which the Plaintiff could not have judgment ha- 
after the Cognizozs death, And it was poſitively affirmed, ving the Cogni- 
that it had been ruled here, That a Bill will lye notwith zor in Execu- 
landing the Debtoz was in Execution upon the Judgment. #101 can bring a 
But this Point was not much debated. Þowbeit the Bil — he 
Court inclined in Opinion, That this part of the Plena —— TS 
was not good. 


Willams againſt Arthur. November 24. 


On a Plea and Demurrer. 


Decretal Ower was p20duced in 1657. fo2 ſeveral 
matters; and then after the Cauſe had depended on 
account thz# years, a Decrie was dzawn, wherein the Part of the mac- 
firſt decretal Ower was recited, but part of the matter bers being omit⸗ 
thereby decreed was omitted in the decretal part of the De. © i craving 
cre it ſelf; and ſoon after the Decrie ſigned and inrolled pf, r one? 
the Defendant died: A Scire Facias was ſued to revive, j;ech to revive 
and in the pꝛoſecution thereupon the Plaintiff diſcovered the choſe matters. 
omiſſion, and fo could not have the benefit of that part 
which was omitted in the Decrte that wap, and the Deken⸗ 
dant being dead could not help that Omiſſion, by a motion 
upon the ſurpuze. The Bill now was a Bill of Reviver 
to revive ſo much of the Decrie as was omitted as was 
— howbeit in truth the Bill was to the whole 

ecrck. 

It was pleaded that the Decrek being inrolled, a Bill of 
Reviver did not lie, but a Scire Facias. Oꝛdeted that the 
Plea and Demurrer be overruled; 


Chief 


E 38 


Term. Mich. 15 Car. II. in Cancellaria. 


— 


— Z—_—_ 


Chief Fuſtice Foſter. 
The, Ne of the Rolls. 


Merry againſt Abney the Father, and Abncy the Son, 
and Kendal. November 26. 


All which were heard on Abney the Sons Plea, 
about Trin. 12 Car. 2. and the fame Cauſe 
heard this day. | 


Endal contracted with the Plaintiff to ſell him cer- 
tain Lands in Leiceſterſhire. Afterward Abney the 
Father, who lived near the Lands, in behalf of Abney the 
Son (a Merchant in London) purchaſeth thoſe Lands of 
Kendal, and had a Conveyance from Kendal to Abney the 
Son and his peirs. The Plaintiffs Bill was to be relteven 
upon his Contract with Kendal, and againſt the Conveyance 
to Abney, and charged notice of his Contract to both the 
Abneys, Abney the Son, pleads himſelf to be a Purchaſer 
bona fide, without any notice of Kendals Contract with the 
Plaintiff, and without any Truſt fo2 bis Father. 
The Court declared, That notice to the Father in this 
caſe was notice to the Son, and ſhould affect the Son, who 


Notice to him Was the Purchaſer, So that notice of a dozmant Jncum- 
that purchaſeth V2ance,, to a party that purchaſeth fo2 another, ſhall affect the 
for another ſhall Very Purchaſer : And accoꝛdingly was this Cauſe decreed, 
affect the Pur, ft appearing at the hearing that Abney the Father had notice 
chaſer himſelf, gf Mexry's Contract befoe he purchaſed fo2 his Son. 


The Maſter of the Rolls. 


Seabourne againſt Blackſtone. November 26. 


DE ite received mony due on a Bond entred into 

L by one to her Þugband : She uſually received and 

paid mony: He got Judgment on the Bond; Ozdered that 
he acknowledge ſatisfaction thereupon, 1 

| E 
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The Lord Chancellor. 
The Maſter of the Rolls. 


Davie again/t Beardſham and his Wife. - 


Avie agrees fo2 the Purchale of certain Copyhold 
Lands, which were lurrendzed out of Court to his 
uſe; but befoze Admittance he dies, having other Copp⸗ 
holds, and having made his Will after the ſaid Contrag, 
and thereby deviſed to the Plaintiff (who was then and at 
his death his viſible Peir) all his Copyholds after his 
death his Wife being priviment enſeint at his death is de- 
livered of the Defendants Mike, who then becomes the 
Heir of the Deviſoz. The Plaintiff taking it fo2 granted 
that the Coppholds ſo contraced fo2, did not paſs by the 
ill, ſuffered the Heir to be admitted thereunto, and held 
the ſame of the Þeir fo2 twenty years, and paid her Rent 
- fo2 that time, and had agred ſo to do as long as he ſhould 
hold them. Afterwards differences ariſing betw&n the 
Deir and him about other matters, the Plaintiff exhibited 
his Bill (inter alia) to have thoſe Copyhold Lands de- 
creed him. And it was declared upon the hearing, by the "0s 4 
Court, That it was clear the ſaiv Copyholds ſo agred 4 , g 
fo2 did paſs by the (ill to the Plaintiff, fo2 that the Pur: nic Sf e. 
chaſer had an Equity to recover the Land, and the Uendo? purchaſer. 
ſtood truſted fo2 the Purchaſer, and as he ſhould appoint, 
till a Conveyance executed. And the Cale of the Lady Fo- 3 
baine about 1657. was cited, where it was ruled, Chat if Center ar 
upon Articles fo2 a Purchaſe, the Purchaſer dyeth, and de- ae lands 
viſeth the Land befoze the Conveyance executed, the Land cuted for Ven- 
paſſeth in Equity. But in the pꝛincipal Caſe, inaſmuch as dee. 
the Plaintiff had admitted the Title to be in the Heir, and 
paid her Rent, and agred ſo to do, the Court would not 
decre it; but declared if the Plaintiff had come in time it 
was pꝛoper to be decreed, 


Jones againſt Done. 


N which Caſe a Decree was made, whereby ft was an Ogice ex- 
decreed, That an Dffice was extendible in Law oz cendible. 
Cquity. 


Biſhop 


i 
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Biſhop again/t Biſhop. 


N Award confirmed in part, and made void in 


Award. part. 


The Lord Chancellor. 
The «Mater of the Rolls. 


Guilbert againſt Hawles. 12 & 17 Feb. 14 Car. 2. 


DE Bill was to be relfeved againſt an Aafon fox 
Bent, and at the hearing of the Cauſe it was decre#d 
to account, and that the Plaintiff ſhould pay what was due 
to the Defendant on account; the Account was ſtated by 
After a Decree d Maſter 3 then the Plaintiff moved to diſmiſs his Bill pay- 
che Plaintiff may (Ng what Coſts the Court would aſſeſs,qwhich was oppoſed, 
not diſmiſs his ko that the Judgment of the Court being given, the Plaintiff ' 
BL ought not to abuſe the Court and depart from it; and the 
Caſe of Wingfield and Thomas was cited, whereby upon an 
Obligation here the Plaintiſf here was decried to pay Pzfnct- 
pal, Damages and (iſe, and afterwards the Plaintiff there 
would have diſmiſt his Bill, but it was denped. 
Churchil inſiſted that Quilibet poteſt renunciari juri pro 
ſe introducto. | 
The Maſter of the Rolls directed it to be moved befoze 
the Chancelloz, and 17 Feb. it being moved befoze him, it 
was denyed, and the laid Chancelloz and Judge Brown in 
17 Car. 2. between Cheatly and Packington gave the like 
Rule in the ſame Cale. 


Edgworth againſt Davies. 1 July 14 Car. 2. 


Upon a Plea. 


DE Bill was to have an account of the p2ofits of 
Land which the Defendant had received on Truſt 

fo} the Plaintiff during his minozity, and fo2 monies re- 
ceived upon Bonds, belonging to the Plaintiff,and fo2 Iri⸗ 
tings, 8&c. The Defendant pleaded that the Lands lay in 
Cheſhire, and that the Defendant lived in Cheſhire in the 
County 


— 
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County Palatine of Cheſter and Lancaſhire, and therefoze 

not within the Jurisdiaion of this Court. This Plea 

having been fozmerly argued befoze Judges in abſence of 

the Chancelloz, They ozdered Pꝛeſidents to be produced, 

which were as follows: Hern againſt Smith 12 Eliz. fo? that 

the Lands lay within the Outchy, was over ruled. Sherborn 

againſt Vaughan, 13 May 14 Car. the Bill was to be re- 

lieved on Truſt ; the Defendant pleaded the Jurisdicion of 

the Dutchy, this was ex parte, but in my Lozd Coventry's 

time. Hales againſt Daniel 24 Octob. Car. 1. ad idem. In 

which Caſe the thing being fo2 a perſonal Eſtate the Court 

over-ruled the Plea of the County Palatine ; and in the 

ſame Cauſe Pr. Page, to whom it was referred to certifie, 

repoꝛted upon the view of Pzeſidents, that the Jurisdiaion 

of the Counties Palatine was allowable betwen parties Plea. juriſdicti- 
dwelling in the ſame County and fo2 Lands there, and fo? onof the Dutchy 
matters local. And in the Argument of the puncipal Caſe overruled wich- 
was cited the Caſe of Sir John Egerton and the Earl of Dar- out Colts. 


by; and upon long Debate in the pzincipal Caſe the Plea 
was over-ruled, but without Coſts, 


The Lord Chancellor. 


Baron Turner. 
Clark againſt the Lord Angier. 3 July, 14 Car. 2. 


Upon a Demurrer. 


Legacy being given to a Feme Covert, who was 

Covert when the Legacy was given, the Þusband 

of the Wife without her, erhibits a Bill to2 it, becauſe, the Wh - 
TUife was no party; The Detendant demurred, foz of © ght o 
things meerly in Action belonging to the Wife, as a Bond, In in a Title, 
&c. (he ought to join in Suit; but otherwiſe it is ofa Rent Suit, Cc. and 
running in the Mikes Right after Marriage. It the Þug- where not. 
band alone ſhould ſue the Bond and be non ſuited oz dif- 

miſſed, that will not conclude the Cale; but if he dye befoze 


Judgment oz Dectix, the Mite cannot revive the Suit. 


G Parker 


— 
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Parker againſt Palmer. 


Upon an Appeal from a Decree at the Rolls. 
27 Januar. 14 Car. 2. 


Arker ſold a Leaſe, which he had from the Dean and 
Chapter fo2 thzee Lives, to Palmer, &c. and it was 
agreed Palmer ſhould pap 4320 l. fo it. After the Defen- 
dant agreed with the Plaintiff that if he would abate him 
4201. he would reconvey the Leaſe whenever the King and 
Dean and Chapter were reſfozed, The Plaintiff there- 
upon abated the 420 l. and the King and Church being now 
reſtoꝛed, the Plaintiff exhibited his Bill fo2 the Leaſe, which 
the Maſter of the Rolls decried to him. 
Agreement tho! Note, That this was decried againſt the Son of the 
the Conſiderati- Purchaſer, the Father being dead. 
ons be unequal, The Queſtion was, TUhether he came in by Settlement, 
decreed, oꝛ as Dccupant ? 
Upon Appeal to this Decree it was affirmed by the 
L02d Chancelloz and Bridgman. And in this Cale it 
was objected, that this Court ought not to decree that, fo? 
twas but in the nature of a Maget, and the conſideration 
unequal and penal, and that an Anion moze p2operly lay, 
and that it was at the diſcretion of the Court to decree an 
agreement, oz not, when it ought to be perfozmed ex debito 
Juſtitiæ: Pet it was Decreed ut ſupra. 


T he Lord Chancellor. 
Savil againſt Darrey. 


Mony decreed Decrix was obtained fo2 a great Sum of Mony: A 
by Rule of Bill of Review was bzought, and new matter al⸗ 
Court tobe paid ſigned. The Rule of Court was pleaded, that the Defen- 
before a Bill of dant ought firſt to pay the Mony befoze the Bill ſhould be 
397 bꝛought into Court. Let him give good Security fo2 the 
curity to pay it, Pony, and we will diſpenſe with the Rule. The like 
the Rule dic. | Caſe between Baſton and Biron, by Ower of the Þouſe of 
penſed with, Pers, about 1662. 
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The Maſter of the Rolls. 
Curteſs againſt Smalridge, January 26. 


DE Defendants ite had pawhed her Þugbands 
Plate to the Plaintiff fo2 110 l. The Defendant 
in Trover fo2 this recovered 1151. damages 
againſt the Plaintiff, and Judgment foz it. A 
Bill was to be relieved againſt this Judgment, fo? that the 
Defendant was pzivy to the pawning, and had the 110 1. 
and the pzofs being read, it appeared that the Oefendant 
had confeſt ſo much, which if it had been pꝛoved at the 
Trial, it was agreed the Defendant could not have reco- 
vered in the Trover, and there being no poof now that the 
Defendant at Law could not by reaſon of any accident 
have his TUttneſſes at the Trial, the Court would not on 
any neglect of his grant a new Trial, . 


And it was inſiſted upon as a Rule, that nothing ſhall be Rule or Maxim. 
a ground to direct a new Trial to avoid a Judgment at Nothing a 
Law, that would not be ground fo2 a Bill of Review to Sound tor a 
reverſe a Decree, and a Confeſſion ſubſequent to a Decree Jud Trial _ 
no ground fo2 a Bill of Review; no2 is the want of any b ns grand 


Cvidence oz Matter which might have been uſed in the firſt ra Bil of Re- 
OG 2 cauſe, view. 


e 


— 
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cauſe, and of which the Party had then knowledge, any 
ground fo2 a Bill of Review: And here is no pꝛok but that 
the Plaintiff might have had the TUttneſſes that were exa⸗ 
mined here at the Trial; and lo this Cauſe was diſmiſt. 


The Lord Chancellor. 


Baron T urner. 


Read againſt Hambey. February 18. 
On a Demurrer. | | 


TY E Bill was to explain a Decree, wherein the Caſe 
was, One ſeiſed of the Panoz of Wrangle worth near 
about 1101. per annum, and another of a Farm in 
Wrangle held of the ſame Mano, worth 250 l. per annum, 
and the Fee of both came after into one Perſons Hands, 
he having articled to (ettle the Mano of Wrangle wozth 
1101. per annum with the Immovements. It was on the 
Articles decreed,. his Peir ſhoul convey the Manoꝛ of 
Wrangle, with all the Impꝛovements to, the Plaintiff in 
the firft Suit 3 And if the Panoz was not wozth 110 i per 


annum, it ſhould be made up out of the other Lands. By 


this Decree and unity of poſſeſſion of the Wano2 and Farm 
the Plaintiff claimed all the Manoz and Farm, and che 
Bill being to explain the Decree, charged the Farm to be 
worth 2501. per annum, and the Yano? 110 1. per annum, 
and therefoze pzayed to have the Decree explained, whether 
the Decree intended all, oz only the Manoz accoꝛding to 
the Articles. The Demurrer was, fo2 that it was an Ozi⸗ 
ginal Bill, and ſought to alter oz change the Decree. 

Fo? the Plaintiff it was inſiſted, That the Plaintiff was 
without any poſſtbiltty of help but by this Bill, fo2 that it 
being to be relieved upon a Fan not in Jſſue, no2 appear- 
ing in the fozmer Cauſe, a Bill of Review would not lie 
fo? it; and that the Defendant by having demurred, had 
admitted the Bill to be true, and then the Caſe was, that 
the Lands claimed without the Decree were wozth 4000. 
per annum, whereas the Articles on which the Decree was 
founded, were but fo2 110 J. per annum, and therefoze it 
was ſtrongly urged, that thep ought to anſwer, 2 
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Foꝛ the Defendant it was replied, that no Oꝛiginal Bill Original Bill not 
ought to explain a Decree upon any matter pꝛecedent to the to be admitted 
Decree; and the conſequence af that was alledged to be explain _ 
dangerous; foz it would be introductive of a means to fn“ 
blemiſh and hinder the execution of a Decree. And as ton 
the hardſhip of the Qecyee, oz intent of it, it was d, 
that that would be fit Ju inatſon upon an EreFtion 
foz non-perfozmante, Where the Defendant t M out 
what he had to ſay foz his excuſe, and then it would be pꝛoper 
fo2 the Court to declare what was the intent of the De- + 
cree, and that the Juftice 02 injuſtice of the Decree might 
then be determined. And of this Opinion the Court ſeem- 
ed to be. But the Plaintiffs Councel inſiſting, that the 
Defendant would be bound in a Pꝛolecution on the De⸗ 
cree by the Letter of it, and could nat then put anp. inter⸗ 
pꝛetation on it againſt the Letter of it, they therefo2o pꝛap⸗ 
ed leave of the Court to ſet fozth the Special Matter on 
Examination; which the Court would not give an ©2der koꝛ. 

And as to the Plaintiffs Objeaion, that the Demurrer ad- 
mitted the Bill, and ſo ought to have an Anſwer, becauſe 
the Mano; and Lands were of the value, ut ſupra, Jt was 
anſwered by the Defendants Councel, Alligari non debuit, Non debet alli- 
quod probatum non relevat, and the Demurrer was allow - gariquod proba- 
ed. Then the Plaintiffs Councel pzayed the ſigning and dum non relevat 
inrolling of the diſmiſſion on the Demurrer might be Eaped 
till the Plaintiff was examined on Jnterrogatozteg fo? bach 
of the Decree, &c. But the Court denied it. 
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A Releaſe ſet a- 
fide by a fubſe- 
quent Accident 
having relation 
to the Original 
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Bawtrey and his Wife againſt Ibſon. May 4. 


Illiam Ibſon being poſſeſſed of a Term fo? 
years from the Aicars Chozal of York, al- 
ſigned the ſame to Truſtees, and then buys 
the Inheritance from the Truſtees ko ſale 

of Church Lands: Aud befoze Marriage covenants to 
ſtand ſeiſed to the uſe of Himſelf and TUife fo2 life, fo2 a 
Jointure. 

In 1659. William Ibſon dyed, having made his Till; 
After his death his Relic entred and held the Lands, and 
then upon agreement with his Erecutozs fo2 Monp paid, re⸗ 
leaſed to them the Perſonal Eſtate of the Teſtatoz, and all 
demands fo? the ſame. Soon after the King being reſtozed, 
the Title of the Jnheritance under the ſaid Purchaſe became 
void, The Midow married the Plaintiff, and they two 
brought their Bill againſt the Executoꝛs of William Ibſon 
and the Aſſignees and Truſtees of the Leaſe, and it was to 
the end that though the Inheritance was evicted they might 
hold fo2 ſo long of the Term as the Joyntureſs ſhould live, 
and that the Releaſe might not bar her of that, becauſe not 
intended when the Releaſe was given, no2 was the Leaſe 
then looked on as part of the Perſonal Eſtate. ack 

1. Ueli. 
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1. Queſt. was, TUhether the Inheritance being gone, 
the Leaſe, which was to attend it, ſhould go now accozding 
to the uſe in the Covenant to ſtand ſeiſed ? . 

Reſolved in this Caſe, Jt being a Settlement in Mar⸗ 
riage, and ſo on a Conſideration, it ſhould go to the Mike 
fo2 ſo many years as ſhe lived, But it was ſaid, it would 
have been an other Caſe between the Deir and Executoz of 
the Covenantees. 


2. Quelt. Jf the Releaſe of the Demands to the Per⸗ 4 ſeiſcd of 2 
ſonal Eſtate ſhould bar the Feme of the benefit of the Term for years, 
Term ? purchaſes the fee 

And it appearing by the pzof that the Agreement which _— 
begot the Releaſe, was befoze the Title to the Inheritance Joins 8 
was avoided, and concerning that which was then looked upon 2 Wise 1g? 
as Perſonal Eſtate, and not touching the Leaſe, and that not o the Exccutors 
withſtanding the Releale the Feme continued the Poſſeſſion: an her right to 
It was reſolved the Releaſe ſhould not bar 02 prejudice the che Perſonal E- 
Plaintiffs Title in right to the Leaſe, And it was decreed ſtate, and after- 
that the Plaintiff ſhould hold fo2 ſo many years as ſhe lived, — F 4 
and that ik the Leaſe were renewed ſhe paying pzopop * itcd, an 


- tionably to her Eſtate foz life, that the Executoz ſhould 0otwithit ndige 


the releaſe the 


hold fo2 ſo many years as ſhe lived, and then to g6 to the Wiſe decreed to 


Executoꝛs. — during the 
T he Lord Chancellor. 
Judge Brown. 
T be Maſter of the Rolls. 


Kinaſton againſt Maynwearing. May 4. 


E E Plaintiffs were the Childzen of the Dekendants 
Siſter, and the Defendants Mother, during his 
minozty, as his Guardian managed his Eſtate. And as 
to the Lands in queſtion, it was pꝛetended thoſe were ſet: 
led by the Defendants Father on the Plaintiffs Bother, 
being the Oefendants Siſter; and the Defendants Mo⸗ 
ther and Guardian koꝛ about two years befoze the Plaintiffs 
Mothers marriage put her into poſſeſſion of thoſe Lands, 

and 
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and upon her marriage articled that thoſe Lands ſhould be 
ſetled on her and her Peirs; and to thoſe Articles the De- 
fendant, then an Inkant, was a TUitneſs. Upon this 
matter (tho there was no pꝛot of the Deed, whereby it 
was metended the Defendants Father letled the Lands upon 
the Plaintiffs Mother) the Court decreed againſt the De- 
fendant upon colour of Equity fo2 want of the Deed, and 
pet there was no pꝛof of a Deed, which was conceived 
very hard, fo2 the Coart to raiſe an Equity out of a Deed 
when it was not pꝛoved. 


The Lord ( Hancellor. 
The Mater of the Rolls. 


| Thirycton againſt Collyer. May 11. 


*Þ E Bill was to have a Decree fo2 an Jncloſure upon 
an Agreement. Jt appeared by the Bill, that there 
were to be eighteen Allotments, and there were but fifteen 
Parties to the Suit: And ſo it was objected by the Defen- 
dants, that all tye Parties to the Agreement, were not 
Parties to the Suit; and allo that there were other Per⸗ 
ſons that claimed Common in the G20und to be incloſed 
that were not Parties, either; to the Agreement oz Suit; 
and (o ts decree that Agreement would be to do a mant- 

keſt TaIrong, and be an occaſion of Suits and Quarrels. 
Uhereunts it was anſwered by the Plaintiffs, That tho 
there were efghteen ſhares, ſome of the Perſons were to 
have two ſhares, ſo as that made up the eighteen, and that 
there were others had Common but by Uicinage 3 but no- 

thing of this appear'd to be alledged by the Plaintiffs. 

Agreement to It was decreed nevertheleſs, That the Agreement fo? 
incloſe Com- the Jncloſure ſhould be perfozmed, and a Commiſſion was 
mon, Parties that gqtyardey ta ſet out each Perſons Title. And the Court de- 
— in creed, That if there were any that had Intereſt, and were 
3 — not Parties to the Agreement they could not be bound, and 
the Agreement [0 at na mejudice: But however it ſhould not be in the 


ſhall not be Power of one oz two wilful Perſons to oppoſe a Publick 
bound, God. | 


The 
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T he Lord: Chancellor. 
The Mater of the R olls. 
Tuitice Windham. 


Goodrick againſt Brown. May 11. 


R Eſolv?d, That whereas by a Decree of this Court Fines purſane 

| a Fine was levied to a particular end and purpoſe, to a Decree ſhall 
which would operate farther in Point of Law than to that work only abcor- 
end which the Decree owered it, That ſich Fine ſhouldnot ding to che De- 
be — in Equity to wozk farther than the Decree in 

tended. | 

2. That the Fine o2 Recovery of a Ceſtui que Truſt Fine and Reco- 
ſhould bar and transfer the Truſt, as it ſhould an Eſtate at very ſhall work 
Law, if it were upon a Conſideration : But otherwiſe on 2 Truſt as 
Juſtice Windham doubted of it; foꝛ he ſatd he loked upon 1 Eſtate at 
this Court as remedial to thoſe that come in upon a Con- 
ſideration, &c. | 

3. That whereas the Perſon that ſuffered the Recovery Equity only 
was Tenant fo2 life, in point of Law, and there had been remediable to 
an Agreement pꝛecedent to the Recovery, by the Anceſtoz *o{< that come 
that was dead, fo2 the ſetling of the Pꝛemiſes, ſo as to on conſide- 
have made the Tenant fo? life Tenant in Tall, That the 
Recovery ſhould be god in Equity, and ſhould wozk upon 
the Agreement. 

Againſt which ft was objected, That the Recovery was a A wilful Forſei- 
wilful Fozfeiture in point of Law, and was voluntary, and ture by ſuffering 
no conſideration 3 and co the truth appeared, that the De. # Recovery in 
fendant was as near in Blood to the firſt Anceſtoz as the font, of Law 
Plaintiff 3 and if this Court would maintain a voluntary ban ane. 
Recovery of a Cruſt raiſed upon aConveyance,there was not ,,* 
ſo much in this Caſe, fog here was but an Agreement, and 
tha that Agreement might upon a Bill have been decreed, 
yet there being never any ſuch Bill, the Recovery ought 
not to be ſuppozted. As to this point and the ſecond the 
—— not deliver any Opinion, but the Court de⸗ 

ed it. 


* 
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At the Rolls. The Matter of the Rolls. 


Scot againſt Rayner. May 11. 


Mo whiche) a Þ E Defendant had ſued the Plaintiff at Law on a 

perſon to whom ſingle Bond entred into by the Plaintiff to the Oe- 

an other had got fendants Pugband, the Defendant ſuing there as Admint- 

Adminiſtration , ſtrattrix to her latt᷑ Husband. The Bill hete was, That in 
was dead or not. truth the DefendantsÞusband was not dead, and there ap⸗ 
pearing ſome pꝛobable Ebidence that he was not dead, but 
concealed himſelf, and the Defendant pending this Suit, 
| | having got Judgment againſt the Plaintiff, the Court 
| x awarded an Jnjunaion to ſtay Execution, and direced a 
| | Trial at Law to be, whether the Defendants Husband was 
| dead, 02 not, 


The Lord Chancellor. 
Judge Brown. 


Wan againſi Lake. May 12. 
On a Demurrer. 


HE Demurrer was to a Subpcena in nature of a 

Scire fac, and it was becauſe he that bꝛought the 

Subpcena did not thereby alledge himſelf to be Heir oz Exe⸗ 

cuto2 to him that had the Decree. 

A Salben no Reſolved that there was never any Demurrer of this na- 

Record, nor Flite befoze: And the Subpœna was no Recowd, no2 any 

ought to be de- Where filed, and ſo not to be demurred to; But the Cauſe 

murred unto. Wag to be ſhewed upon the Return of the WMrit on the Oz⸗ 
der, and the Oꝛder did mention him that bzought the TUrit, +, 

to be both Þeir and Executoz; ſo this Demurrer was 
conceived very ridiculous and over-ruled. 
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The Lord Chancellor 
Fudge Brown. 


Freak againſt Hearſey. May 12. 


On a Demurrer. 


E peir of the Poztgagee exhibited a Bill to have Executor of the 
the Boxtgago2 pay the Ponp, 02 to be decreed to Mortgagee 

ſer Afſurance, and be foze-cloſed of Redemption. ousht to be a 
Deniurrer was,becauſe the Erecuto2 of the Boztgagee, u where the 


who Wt-have a Title to the Yoxgage Pony, was no — the Mooy 

Party; Aid the Demurrer was allowed. paid, or the 
Mortgage fore- 
cloſed. 


In (ourt. The Maler of the Rolls. 


Glover againſt Portington. May 14. 


Oſs Glover (the Plaintiffs Father) fo? ſecuring 50 1. 
per annum to Ana his Mother-ih-Law fo? life, in lieu 

of 501. per annum which ſhe had charſable on other Lands 
of his which he was about to ſell, 11 May, 13 Car, 1. 
ſurrenders certain Copphold Lands ( of Gavelkind ) to 
Thomas Roll { Brother of Ann) and his Peirs in.Truſt 
foz Ann, upon condition, that if Joſs Glover, his Heirs o; 


Alligns, patd Ann 501. per annum duting life; the Surren- 


Der to be void. Thomas Roll was abmitted; Joſs Glover 
failing to pay the 30 l. per annum, 4 July, 20 Car. 1. Ro- 
bert ſurrendzed the Pꝛemiſes to the uſe of Ano-fo2 life, the 
Reverſton to himſelf and his Heirs (but in truſt fo} her and 
her Heirs) She was admitted: Thomas Roll died, the JP2e- 
miles deſcended to his Chfidzen and Gzandchildzen, ſome 
whereof pet Inkants, and one a Lunatick. 22 Jan. 1651. 
Ann by Will directed that the Arreats of the 501: per an- 
num ſhould be paid to her Executoꝛs (which the Defendant 
Portiogton is) to ſuch purpoſe as therein is erpeeſſed, and 

iſ) 2 declared 
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declared that her Nephews the Sons and Szandchlildzen of 
Robert ſhould permit her Executoꝛs to receive the Rents 
and Pꝛoſits towards payment of Legacies, and appoint her 
ſaid Nephew and Gzandchildzen, that il the Plaintiff (be- 
ing Heir of Joſs Glover) ſhould within thee years after her 
death pay her Executoꝛ all Arrcars of the 50 l. per annum, 
that they ſhould ſurrender to the Plaintiff and his Peirs, 
and remit the Plaintiff 1001 thereof, and the Jntereſt of 
the whole, ſo as he paid the Arrears in thee years, and 
declared that if the Plaintiff fatl'd to pay the Arrears in thꝛee 
years, the Pꝛemiſes ſhould be ſurrendzed to her Erecuto? 3 
and the Arrears being paid, ſhe wills her Executo2 to pay 
the overplus to the Plaintiff, and to ſurrender to him: And 
in July 1654. Ann died, and in Febr. next following, the Bill 
was exhibited to have a diſcovery of what was paid, and that 
paying all Arrears but the 100 l. and Intereſt, he might 
have a Surrender from Rolls, who claimed the Eſtate to 
their own uſe, This Cauſe was thzough Jnfancy of the 
Defendant ſo delayed, that their Anſwers could not be got- 
ten, and thzough abſence of the Plaintiff out of England 
which. was nigh ten years; and now it was decreed, that 
if the PPlatntiff would redeem, he ſhould pay all the Arrears 
and Intereſt. 

Sergeant Fountain dzew a Petition to the Maſter of the 
Rolls to Rehear it on the point of Intereſt, and after- 
wards moved it in Court; and the Lozd Keeper (the 
Maſter of the Rolls being pꝛelent) recommended it to him 
Mortgagee re- to Rehear it; and as to the point of the 100 l. of the Pꝛin⸗ 
mits by Will pal which was to be abated by Mill, the Bill came within 
—_ . ſir months after the death of Ann, and it was not ſafe to 
Sec Iren Ba to Peating without the Truſtees, whereby to have 
che reſt be paid @ DUrrender, and they were in Infancy and Lunatick, 
in three years. Which was the pzincipal reaſon the Caule depended lo long. 
The Mortgagor Sergeant Fountain did upon a Diſcourſe between him and 
failing to pay A. B. agree it was againſt the Plaintiff as to the 1co l. 
within 3 years (tho Churchil was clear of another Opinion,) toꝛ Sergeant 
_ eo —_—_ Fountain ſaid, That it being a voluntary Conditional Gift, 
of the veque** the Plaintiff ought, if he would have the benefit of it, to 

have perfo2med it by payment within thtee years, and ſought 

a teconvepance after. But as to the matter of the Jn- 

tereſt, that was ſtronger, fo2 that the TUill appointed, that 

the Arrears being paid, the Land ſhould be ſurrendzed to 

the Plaintiff; and it was ſaid the Teſtato2 intended a benefit 

to the Plaintiff by the appointment; and if he ſhould ay 
the 
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the Arrears and ä it was no benefit, fo2 then the 
emiſes without ſuch appointment ought to be ſurrendꝛed 
to the Plaintiff, fo2 the ſame were not koꝛteited above ten 
years when the Bill was erhibited. 

The Paſter of the Rolls upon the Rehearing 25 June, 
Car. 2. confirmed the firſt Decree, Sergeant Fountair!, 
Maſter Churchil, and Maſter Keck fo; the [Plaintiff, Matter 
Sollicitoꝛ Finch and divers others fo2 the Oekendants. 
And afterwards there was a Bill of Review to reverſe this 
Detree, to which Port igton demurred, and inſiſted there was 
no Erro in the Decree, And this Oemurrer was argued 
in Trinity-Term 1665. befoze the Low Chancelloz and 
Baron Rainsford. And in the debate it was inſiſted by the 
Defendants Councel that this was a Bill of Review of a 
ſtrange nature; fo? that the Plaintiff, who had the Decree, 
did by his Bill of Review complain, that he had not enough 
decreed; whereas if a Review lies, it lies only fo him 
againſt whom the Decree oz Dilmiſſion is. After long de⸗ 
bate the Demurrer was over-ruled. 
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T he Lord Chancellor. 
Baron Rainsford. 


Combs againſt Proud. June 16. 


DE Bill was a Bill of Review, and in dꝛawing 
up the decretal Oꝛder, the matter upon which the 
Decree was made, was declared to be pꝛoved, 
and the Caſe ſtated far different from the Fact. 


Matters aſſigned The Erro2s aſſigned by the Bill were, That the Decree 
for Errors in a was grounded on matters not pꝛoved, and inſtanced in par- 
Der — 4 ticulars, and that the matters mentioned in the Decree ta 
3 tc, © be pꝛoved were not pꝛoved, 8c. The Demurrer was gene: 
for being of Re- ral, That the Decree contained no Erro2 in Law, and that 
cord mult be tri- the matters alledged foꝛ Erro2z were but mil judgment. 
ed by it. And upon debate it was declared, That upon a Bill of Re- 
If the Fact be view the cauſes fo2 review muſt ariſe and appear upon the 
miſtaken at the Caſe as it is ſtated in the aa, and that the Fac muſt be 
— ar wing admitted as it is there ſtated 3 and that touching where the 
chat muſt be 1e. Fat is miſtaken, upon which the Court grounded their 
Qitied by rehear- Judgment, it is pꝛoper in ſuch caſe foꝛ that reaſon to have 
ing, and not the Cauſe reheard befoze the Oecree be enrolled : Yet after 


otherwiſe, . the Decree enrolled that is no ground fo2 a Bill of Re- 
viow ; 


/ 
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view; fo2 the Decree inrolled is matter of Recozd, and 
_ tried by the Reco2d it ſelf after it is inrolled, and muſt 
be taken to be true; and lo the Demurrer was allowed. 


The Original Caſe of Comb and Proud was as follows. 
It was heard at the Rolls in November laſt. 


The Oziginal Bill was to be relieved againſt an Ac⸗ 
count ſtated between the Moztgagoꝛz and the Peir of the 
Yortgagee,under Hand and Seal, upon Suggeſtion, That 
it was agreed upon the ſealing, that if there were any 
nitſkake in the Account, the ſame ſhould be reviewed and 
rectified, The Defendant denyed the Agreement , and 
pleaded the Account ſtated, and thixe Meetings in omer 
to it, and the ſame peruſed firſt by the Plaintiff, and af: 
firmed on his behalf, and then fully conſented to and ſealed. 
Ilſue was taken on the Plea, and the Plea was pꝛoved, 
yet it appearing to the Court by the quantum of the ſame, 
that the Account was made up of Intereſt upon Jntereſt, 
and the Court taking the Agreement to be pzoved (howbeit 
it was not) decreed the Account ſtated to be ſet aſide, and 
the Parties to go to account ab origine. 

Obſerve the reaſon why the Review did not lie, was, be- 
cauſe as the Decree was dzawn up, there was no Erro2 ap: 
peared in it. 


T he Lord Chancellor. 
7 be &\Miiter of the Rolls. 


Bolton againſt Arme. June 17. 


A Leſſee of the Crown made an under Leaſe of a 
Rent; during the Uſurpation the State voided the 
firſt Leſſees Eſtate, and erpoſed the Crown Jntereſt to ſale. 
The under Leſſee applies to his Leſſo2 fo: Pꝛotedion; he 


bids bim ſhift foz himſelf ; thereupon the under Leſſee pays A Judgment for 
his Rent tothe Purchaſer from the Crown fo2 ſome time, and a matter diſchar- 


after the under Leſſee purchaſes his Tenement from him 8e 


that purchaſed of the State. Upon the Kings Reffaura- 


the Arreares of Rent from the time he diſcontinued pay- 
ment to him, and had Judgment by default, who pzayed 
to 


d by Act of 
Oblivion, de- 
creed to be va- 


tion the firſt Leſſee bzings Debt againſt his under Leſſee fo; cg. 


—— 
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to be relieved againſt this Judgment which was by the Bill 
alledged ta be by ſurpzize, tho no ſurpzize appeared in ob- 
taining the Judgment. Decreed that the Judgment be 
Court of Equity vacated, fo2 that the Rent was diſcharged by the Act of 
a proper inter- Oblivion, of which the Lozd Chanceiloz ſald, A Court of 
— of a Equity was as pꝛoper a Judge 02 Interpꝛeter as the Judge 

_ at Law. 


Williams againſt Owen and Arthur. June 24. 


On a Demurrer to an Anſwer. 


1 "ÞE Defendant having anſwered the Bill of Reviver, 
which ſought to revive the Ower on hearing, as to ſa 
much as was not within the Oecree tnrolled, had by his 
Anſwer ſet.foxth Matter that tended to dzaw into queſtion 

and new examination an Agreement which was contended 

within the Decree as it was inrolled, and thereby fully 

ſetled. Therefoze to ſo much of the Anſwer as tended 

again to dzaw into examination the Matters letled by the 

Decree inrolled,oz by the Omer, on Hearing, the Plantiff did 

demur, fo? that it would be of evil conſequence, and intro- 

ductive of Perfury to permit a Re-examination of any of 

thoſe Matters. Upon debate of this Demurrer, which 

was dzawn by Sergeant Fountain, it was averred by the 

Demurrer to an Defendants Councel, that a Demurrer to an Anſwer was 
Anſwer, never known befoze in a Court of Equity (tho Sergeant 
Glyn fo2 the Plaintiff affirmed he had known of a Demurrer 

to an Anſwer befo2e) And tho it did ſeem unreaſonable to the 

Court that a Defendant ſhould not by Anſwer dzaw again 

into examination the Matters foxmerly examined unto and 

ſetled,yet the Court doubted what todo as to the Ocmurrer, 

, Some at the Bar ſaid the Court ſhould have deen moved 

in this Special Caſe fo2 an Oper to reſtrain an Examina⸗ 

tion of all Matters foxmerly eramined and ſetled, And 

it was now oꝛdered that there ſhould be no Patters re-era- 

mined that were examined to befoze. This J take it was the 

Rule that was given, tamen quære. 
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T be Lord Chancellor. 


Baron Turner. 


Nicholſon againſt Sherman. June 24. 


On a Demurrer. 


A Bequeathes a Legacy, and makes Baxon and Feme 
his Erecutozs, and dies: The Baron afterwaryrs - 
makes his TUill, and makes the Feme and his Son Exe⸗ 
cuto2s, and dies: The Legatee of A. erhibits his Bill 
againſt the Feme and her Son, ſetting fo2th the Caſe, ut 
ſupra, and chargeth that the Eſtate of A. liable to the pay- 
ment of the Legacy, is come all to the Hands of the 
Feme and her Son. The Demurrer was by the Son, fo2 The Tegators E. 
that the Feme who was the ſurviving Erecuto2 of A. was gate id whoſe 
only liable to his Legacies, and the Son being Executoz ſever Hands li- 
of one of A.'s Executo2s that died firſt, leaving an Execu - able in Equity to 
. to2 of A. to ſurvive, was not pꝛivy in Law no2 accountable his Legacies. 
fo2 the Eſtate of A. which tho it be ſo in point of Law, yet 
in as much as it was charged that the Son had gotten 
the Eſtate of A. the Demurrer was over-ruled, the Court 
declaring that the Eſtate of A. in whoſe ſoever Hands 
ought to be liable to his Legacies. 
And in Triaity-Term 1665. this Cauſe was heard and 
decreed. 


DE 


Term. Sanct. Mich. 


Anno Regis 16 Car. II. 
IN 


CANCELL AKIA. 
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The Lord Chancellor. 


Fleming againſt Walgrayc. October 28. 


O E Caſe was thus, 900 l. was ſecured by a Leaſe 
fo2 years fo2 a Feme Sole, in caſe ſhe did not 


Marry contrary to the liking of Sir Edward 
Walgrave and his Ladp, and if ſhe did, then to 
ſuch Perſons as Sir Edward and his Lady, o2 the Survi- 
vo2 of them ſhould nominate, and fo2 want of ſuch nomi⸗ 
nation then to Sir Edward Walgrave and his Lady, and 
the Survivo2 of them; and in this caſe Sir Edward Wal- 
A Truſt for raj- grave and his Lady were Leſſees in Truſt, The Feme 
ſing Mony for a Sole married without their conſent ; Sir Edward dies with- 
Feme Sole if ſhe OUt any 'appotntment, and (o did his Lady, who ſurvived 
marry with con- him, and had after the death of Sir Edward made a ge- 
ſent of the Tru- neral Deed of Gift of all her Goods and Chattels to one 
* Sandal. The Queſtion was between Sandal and Francis 
ices ſhall name. Copledike, who was Adminiſtrato2 to the Lady, and aiſo 
or elſe to them. to the Feme Sole, who ſhould have the Benefit of this 
ſelves.ſhall enure Leaſe? The Court was of Opinion, That it was not in 
to the Admini- the power of Sir Edward and his Lady to have diſpoſed of 
ſtrator of the this Leaſe otherwiſe than fo2 the benefit of the Feme Sole, 
Feme Sole. if the had lived, and that Francis Copledike as Adminiftra- 
dds to her, and alſo to the Lady, was well entituled to the 

benefit of the Leaſe, and lo decreed it. _ 

e 


2 — he A. Sad 
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T be Lord Chancellor. 
Lord Chief Fuitice Bridgman. 


Dickenſon againſt Knowel: November 3. 


Toe Plaintifis were bound to one Croſs (to-whomethe 
Defendant was Executoz) in 600 J. fo2 the payment 
of 300 l. Cryfts was ſequeſtred 1 Ulurper, and fo2 
300 l. which the States owed the Plaintiffs, they had an 
Oper from the Committee to pul vole of Crofts 40 
foz ſatisfaction; The Bond was upon the Kings Reſtaura- 42 dt of ir. 
tion put in ſuit, to be relieved againſt which, was the. (cope 2 och a. 
of the Bill. The Queſtion was, Whether the Detendant al Payments. 
1 r . * he 8 

ridgman being pꝛeſent, he declared. Ye conceſpod 
the Defendant inaſmuch as Crofts fill kept the 4 and 
the Mony was not actually paid, but retained, was not dif: 
charged by the Ac ot Judempmty. But it was referred to 
make a Cale. | | 


At the Rolls, 
Rand againſt Cartwright. November 3. 

A Pan makes a voluntary Deed, and then a Bort- 
gage ot the ſame | Lands. The firft Deed. upon A voluntary 
Trial at Law ts found frauvulent ; he to. whom; the Deed — 4 
is made erhivits a Bill to redeem the Maxgage. PET OD 

It was held, that tho the det Deed was fraudulent; be- 2244 ſobſe 
cauſe voluntary quoad the Boztgage Mony & po tanto, quent, prevailed 
pet that it aas good as ta the Equity ot Redemption, and (© as to paſs the 
would paſs tat 3 fo: that a voluntaty Dre will nat bind Equicy of Re- 
the Party that makes it, and his Veits.? But the Matter demption. 
was comprerfiiley, be Amn Ani? a Fe 


— 9 50 
1! Ne. Fr. 
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Juſtice Archer. 
Renneſey againſt Parrot. December 15. 


On a Demurrer. 


Legacies payable HE Plaintiffs were Legatees, their Legacies to be 

at 21, and no paid at twenty one years of Age. They ſuggeſt they 

maintenance in hay no maintenance, and by their Bill a Guardian prays, 

ne mean time. that the Defendant; who is the Executoz of the Mill, may 
allow them Maintenance. 

Qs. what Equi · The Defendant demurred; foz that the Plaintiffs were 
4 do in under Age, and their Legacies were not to be paid till 21, 
1 and lo had no cauſe of Suit. 

Collins foz the Defendant, and none fo2 the Plaintiff ; 


the Demurrer over: ruled, 


The Lord Chancellor. 
Criſpe againſt Nevil. December 16. 


When the firſt 1 Plaintiff excepts to the Anfwer. The Excep⸗ 
Anſwer is re- tions are referred. The Maſter certifies the An- 
ported inſuffici- (Wer fnſufficient in the Points excepted to. Then the De. 
ent, the Deten- fendants fully anſwers to the Charge of the Bill. But in 
dant if he an. truth the Exceptions were longer than the Bill. The 
vue enz , Walter upon a Reference to the ſecond, Anſwer, repozts the 
coafet.n de Anſwer inſufficient in the Points ercepted unto. The 
Points excepted, Defendants except unto the Repozt, and upon debate the 
tho the ſame ex- Defendants Councel inſiſted they had anſwered well to the 
ceed the Bill. Bill, and that they ought not to be put to anſwer any 

Matter but what is in the Bill. But the Plaintiffs Coun: 

cel inſiſted, That inaſmuch as the Defendants did not er- 

cept againſt the firſt Repozt, but had ſince anſwered, they 

had admitted they ought to anſwer to all the Matters of the 
Exception; and ſo it was ruled. 


Term. Sanct. Hill. 
Anno Regis 16 & 17 Car. IL 
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The Mater of the Rolls. 


Cocker Knight and the Lady Elizabeth his Wife; 
Son and Heir of Edmund Ludlow, Son and 
Heir of Henry Ludlow, againſt Bevis. Jan. 23. 


PON hearing and debating the Batter in que- 
ſtion betwien the ſald Parties this preſent day in 
preſence ot Counſel learned on both ſides, the 
ſubſtance of the Plaintiffs Bill appeared to be, 

that Henry Ludlow having bozrowed the Sum of 20co l. 
of Peter Bevis, the Defendants Father, did foz Security of 
1000 l. thereof by Indenture dated the 21th of September, 
Anno 5 Car. 1. demiſe unto the ſatd Peter Bevis, the ano? 
of Kingſton Deveril with its Appurtenances, fo2 the Term 
of 99 years, and foz Security of the other Sum did by 
Jndenture the 7th of the ſame Month in the year afozefaty 
demiſe ſeveral Moods called Sawley, Eulel and Ely, and 
divers G20unds, unto the ſaid Peter Bevis fo2 the Term of 
99 years afopeſaid. And that the ſald Peter Bevis dy Inden 
ture 29 Octob. 5 Car. 1. did redemiſe the lain Manez of 
Kingſton Deyeril with the Appurtenance unto the 2 _ | 
udo 
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elmas, by equal poztions, 8 
of the ſaid Peter — and Rich 


— ol them; — EE 


Lands at 


ay n Jahn” Ridout 
e Mife and 22 
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ſhould appear — on the ſaid Account. 


Upon bearing.of en de ann Id ee 


oꝛdered and 


eau e el 
unto ls faint to 2 Whol they 
— land to 9 52 5 


what - de thoutd ind due was ta be paid; 1001 K 
Chriſtmas then ſalle ung, an thaveſidus nt the 


tions ; Murſuant te which Dover: the ſaid ate 


Service at Worceſter, was foaced ig leave: tht 
nn th thereby diſabled to make ſatisfanion ac 


, nn 


— Bevis, — — | — Scbaſtian Iſaac, which lad 

time of the aloꝛeme ed Gantz ere woꝛth 
to be ſold aber 155 koꝛ dr Nass and an half the ſaid 
Henry Ludlow did duely pay the ſaid Rent, amounting to 
1300 l. and that foꝛ Nonpaymeht thereof about the year 
_ the ſald Bevis made his Entry, and received the 
and Eliza- 
x ot Ed- 
mund Ludlow, — with the now Plaintiffs, about 
Eaſter Term, 1650. erhibited their Bill into this Court to 
have a Redemption of the ſaiv Boztgage, paying what 


— Woods 
eſa} Ter 
kit . being the 1 like 0 


Months aud ir Panths then next Tllowingzby4qual 


cer. Nevertheleſs did mite to the: ſaid) Bevis ta ſelf 
part ot the (aſd Lands and pay himſelf what was due 
to him, wha accodingiy fold unto Sir James Thyoa and 
hers io much of the ſatd Pꝛemiſſeg as taiſev the whole 


| | Ludlow fo2 the Term of 99 years, rendzing a yearly Rent 
F ; unto the ſaid Peter Bevis of 1001. at Lady-day and Micha- 
joe life of Suſan, the Nile 
Ls Cubbel, and the longeſt 
enture dated 9 3 


7 


ing it was 
nt of the 
Parties,that — then Plaintiffs ſhould pay all the Arrerages 
of the (ain Rents at [ U = afv. and that upon — 
u reconvey the ſad. Og 


Goutd 


n Aecount to be taken 
by My, Rich, then one of the Maſters of this Court, and 


eof 
of 


r ed 


there wan due to the ſatn Bevis the Sum of: 45451. which 
Sum mas made up. af Intereſt duting the late Troubles 
at 8 l. 20 8 per Cent which ſaln m l. mag dure 
the time peefired fa2 that pucpoſe.' But the Plaintiff being 
8 Coloni in the Rings Army, und about the time alloted 
fo2 the latter payments: being engaged ind his -Wajeſty's 


patd at 


to che 


Monp, 


r a Wa 
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Monp, and yet continued the Poſſeſſion and received the 
whole Pꝛoſits of the reſidue of the Lands, and about four 
years ſince dyed, whereby the ſaid Pꝛemiſſes came unto 
the Defendant his Son, as Adminiſtrato? of the ſaid Peter 
Bevis his Father, who continues the Poſſeſſion thereof ; 
Therefoze that the ſaid Defendant might come to an Ac- 
count with the Plaintiff fo2 the meine P2ofits by him re- 
ceived, and that he may reconvey the moꝛtgaged Pꝛemiſſes 
to the Plaintiff, oz to whom he ſhall appoint, he being wil- 
ling to ſatisfie the Plaintiff if any thing ſhall be found due 
to him on account, is the ſcope of the Bill. 

Mhereunto the Counſel fo2 the Defendant inſifked, that 
there was ſuch a Decree as in the Bill ſet fozth, and that 
fo2 the Nonpayment of the mony computed due, which 
conſiſted only of the Arrears of Rent, without any In⸗ 
tereſt fo2 the ſame, the ſaid Decree became abſolute : Ap⸗ 
on which the ſaiv Defendant reſted ſatisfied, and the 
Sale made to Sir James Thynn was not purſuant to ſuch 
Letter ſent by the Plaintiff, but ſold on the ſaid Peter 
Beviss Own account, and wherein the ſaid Peter Bevis hath 
given a general arranty, wherein he hath bound himſelf 
and his Þeirs in perpetuity 3 which he would not have done 
fo2 a thrid perſons advantage. 

This Court nevertheleſs after long debate of the Pat⸗ 
ter, and hearing what could be alledged by Counſel on 
either ſide, and reading of the whole Pꝛoofs taken in 
this Cauſe, and of the Decree made in the fozmer Cauſe, 
which appeared to be made by conſent, was fully ſatisfied 
that the Decrie was in the nature of a Yoztgage, and but 
a Security foz Monp, although the lame was made ablo⸗ 
lute, and the ſaid Leaſe to Mr. Bevis confirmed : And inal⸗ 
much as the Conſent and Agreement of the ſaid Parties 
was in part executed by the payment of the ſaid 200 l. and 
the Conditions of the Times being then (uch, that as ap- 
peared by the Dekendants own pꝛoots, that part of the Lands 
could not be ſold, by which the Plaintiffs could not make 
ſatisfaction of the ſaid Decree, notwithſtanding a continued 
endeavour appeared in the Plaintiffs to that purpoſe, as his 
Deſire of Sale of part of the ſaid Pꝛemiſſes to Sit James 
Thynn, and Sale made by the ſaid Mr. Bevis, and much 
Ponies received by him by Fines and other wile, of ſome 
of the Tenants of the laid Mano: And it alſo appearing 
that this Court hath very often in ſuch like Caſes of ine- 
vitable neceſſity, and no wifful default appearing. in the 
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Decree in nature 


of a Mortgage. 
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Where a Decree Party, inlarged the time as to the perfoꝛmance of the De⸗ 
to forecloſe the Ctfe notwithſtanding ſuch Decrees have been ſigned and in⸗ 
Mony not paid, rolled, and this appearing to be new matter ſubſequent 
the Court in to the (aid Decree, was alſo ſatisfied the Plaintiffs are 
Caſes of inevita- gqpable of relief in this Court, and do therefore think fit, and 
— — 5 ſo o2der and decra, that both Parties do pꝛoceed to an ac 
couch the De. count; and that it be taken by Sir Thomas Bird Knight, 
cree be ſigned One ok the, &c. and the Plaintiff is at liberty to take out 
and inrolled. a Commiſſion in the Country fo2 pzoof of any thing relating 
The Decree a- to the ſaid Account; upon which Account the Paſter is to 
voided by origi- allow unto the Defendant the whole Mony decreed, with da⸗ 
nal Bill upon mages fo? the ſame ſince the time the ſame ſhould have been 
matter ſubſe- paid by the Decrie, deducting the 200 1. already pald as 
2 to the agfozeſatd ; and that the ſaid Defendant Pr. Bevis do alſo 

25 8 account befoze the ſaid Yaſter fo2 what he really made and 
| received of the ſaid Yano? of Kingſton Deveril, by granting 
Eſtates 02 otherwiſe as alſo the P2ofits made by the 
Mods called Sawley, &c. by the Defendant and his Father, 
befoze Sale thereof unto Sir James Thynn; and alſo in 
making and confirming the Tenants Eſtates in the ſafd 
Pꝛemiſſes which ſaid Eſtates together with the afozeſafy 
Sale to the ſatd Sir James Thynn, the Plaintiff is hereby 
decried to confirm and to diſcharge the Defendant, his 
Heirs, &c. of all Covenants entred into thereupon, &c. 
And the (aid Maſter is to appoint a time and place foz pay: 
ment of what ſhall appear due; Upon payment whereof, 
it is decreed, the Defendant ſhall reconvey the ſaid mozt- 
gaged Pꝛemiſſes, unſold as afozeſaid, to the Plaintiffs, oz 
whom they ſhall appoint, fred of all incumbzances done by 
him and his Father, 02 any claiming by, from oz under the 
ſaid Peter Bevis the Defendants ſaid Father. 

The 18th of February, 17 Car. 2. upon Rehearing the 
ſaid Cauſe the (aid Dzder was confirmed, 


| T he Lord Chancellor. 


Wollet againſt Roberts. January 27. 


T the Hearing the now Plaintiffs offered a Bill erhi- 

bited fozmerly by the Defendant againſt the now 
Plaintiffs in Evidence, to which it was agreed, the now 
Plaintiffs had anſwered, The now Defendants _ 
at 
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that the Bill ought not to be read fo2 Evidence againſt A pill in ano- 
them, unleſs the Plaintiffs could p2ove it was erhibited by cher Cauſe, no 
the now Defendants direaion oz pzivity 3 fo2 any perſon Evidence againtt 
may file a Bill in another perſons name. And the Court the 3 _ 
were of Dpinion, that it chould not be read unleſs it were been. 
pꝛoved to have bien exhibited with the patvity of the Party ad with fs 
Plaintiff in it. But the Defendants Counſel did after privicy. 


admit it to be read. 


Juſtice Tirrel. 
a 
Sewel againſt Freeſton. 
On a Plea and Demurrer. 


ÞE Bill was after Cletdict fn an Action on the Caſe, 
The Equity was, that the Defendant had wilt a 
Letter, which the Plaintiffs could not pꝛove at the Tryal, 
which would have diſcharged the Plaintiff, and ſo ſets fo2th 
the (ſubſtance of it, and that the matter lay only in the De- 
fendants Cognizance, and ought to be anſwered, and that 
the Plaintiffs TUitneſſes were beyond the Seas. 
The Plea was to the Cerdic, and that the effec of the 
Letter was given in Evidence at the Tryal, and Demurrer 
was fo2 want of Equity. x 
On debate it was inſiſted, that there was not any Peſt- & Bill after a a 
dent of a Bill in like Caſe after Uerdie ; but befoze Uerdict bang os —— 
might be proper fo2 diſcovery. Payton and Humfryes Caſe „ wass zen 
was cited fo2 the Plaintiff; but anſwered that was fo2 mat- P.fndants 
ter diſcovered after the Tryal, but no ſuch matter pretended Cognizance, 
here: And as to the allegation of the Plaintiffs CUitneſſes which the Plain- 
being beyond Seas, if the Plaintiff could not have them tiff could not 
at the Tryal z Jt was anſwered, that upon an Affidavit of prove at the 
that at Law the Court there would have ſtayed the Tryal. 1 Ja. 
And the Caſe was referred to Pꝛeſidents; and after the 
Jlea and Demurrer allowed. | 
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Gower againft Baltinglaſs. May 26. 
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poled the Defendant the Lady Baltinglaſs had con- | 

cealed, ſhe having gotten a Trunk of Uiritings : 

by a trick from a Maſter of the Court. The 4 

Defendant had put in four inſufficient Anſwers, and delayed 

Counſel ordered the Plaintiff eight years 3 and upon the fourth inſuffictent 
to have 2 light Anſwer was oꝛdered to be examined upon Jnterrogatozes. 
of the Interro- And now upon motion oꝛdered, that one of her Counſel ſhould 
670% Be. attend in the next room when ſhe was examined, to adviſe 
ſendant was to her in any matters of Law if ſhe ſhould need it; And af- 
be examined, terwards on an other day ozdered on debate that her Coun- 


ſel ſhould ſee the Interrogatozies, but not have a Copy. 


T Bill was to diſcover a LUriting, which is ſup: 


K 


ſiſted it was a new Caſe, the Seas. 
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Love and others againſt Baker, Roll ard Clut- 
terbuck. May 28. 


DE Defendants bzought a joynt Action at Leghorn 
againſt the Plaintiffs, and had there arreſted the 

Plaintiffs Goods. The Defendant Baker being here and 
the other Defendants at Leghorn, Baker anſwerd here, and A See ſer- 
by Ower a Supcena left with him was to be good ſervice fo: 34190 2 Peter- 
the other Defendants, and thereupon an Attachment foz Jeg tobe — 
want of an Anſwer z and upon this an In junction was grant» vice for the 
ed to ſtay the Defendauts Pꝛoceedings at Leghorn. Now other Defen- 
the Dekendants moved to diſſolve the Jnjuncion, and in dants beyond 


The Low Chancelloz conceived it to be a dangerous 
Caſe to ſtay their Suit there, and ſo dep2ive them of their 
remedy. To which it was anſwered, all Parties might 
have Juſtice and be fully heard in this Court. But the 
Plaintiffs would be without remedy ik the Defendants 
pꝛoceeded at Leghorn and got Poſſeſſion of their Goods. 
And the Court declared they would adviſe with the Judges 
herein; and afterwards the Lozd Chancello2 declared, he 
had adviſed with the Judges, and that they were of Opinion 
the Jnjunafon ought to be diſſolved. Sed Quzre, fo? all 
the Bar was of another Opinion. Jt was ſaid the In⸗ 0 
junction did not lie foz fozeign Juriſdictions, no2 out of the 
Kings Dominions, But to that it was anſwered the In⸗ 
junction was not to the Court, but to the Party. 


T be Lord Chancellor. 


Smith againſt Pemberton. May 30. — 


DHE Poztgagee had aſſigned the Moztgage. The 

Moꝛztgagoz comes to redeem. The DQueſtfon was, 

It what was really due to the Boztgagee when he aſſigned fo2 

Paincipal and Jntereſt, and paid him by the Aſſignee, ſhould 

— —— as Puncipal, oz ſo much only as the BYoztgagee 
tit lent. 


A 2 Ozdered 


* 


—— —— — — — —_ 
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All Mony really Oꝛdered that all Ponies really paid by the Alligne, 
due and paid by that was due to the Poztgage, ſhould be Puncipal to the 
the Aſſignee to Aﬀignte, But the Account between the Woztgagee and 
the Mortgagee, Aſſignte was not to conclude the Yoztgagoz, but the Pa⸗ 
to be taken as ſter to ſee what was really due at the Aſſignment, and whe- 
Principal againlt ther he had really paid the Pony: Foz if the Aſſigament 
the Mort2289 wag colourable it would be otherwile. 


from the time of 

the Aſſigument. 
The Lord Chancellor. 
Chief Fuſtice Bridgman. 


Baron Turner. 


The Maſter of the Rolls. 


——_ 


Lord Digby again{t Langworth. May 30. 


\-- .. Wen Tenant in Tail of a Truſt, Remainder in 
6 9 nt of Tail to another; if the Tenant in Tail by ſuffer- 
Netw C Tail ing a Recovery, that Recovery ſhall bar the Remainder 
with Remainder Which is no ſettled Jntereſt veſted. 

in Tail to ano- Bridgman was of Opinion it ſhould not. But it was re- 
ther ſhall bar the ferred to a Cale, and the Judges to conſider of it. See 


Remainder. the Caſe of Goodrick and Brown beloze, fol. 49. 


T be Lord Chancellor. 
Chief Fuſtice Bridgman, 
Fudge Archer. 


Sherly Eſquire againſt Fagg. June 1. 
On a Plea. 


19 Plaintiff by his Bill made Title to the Lands in 
Queſtion by an Intail of his Gzeat Gzandfather 
9 Jac. whereby the Pꝛemiſſes were limited to the Gzeat 
- Gzandfather fo2 Life, Remainder to the Plaintiffs Gzand- 
father by Name fo2 Life, Remainder to the Plaintiffs Fa- 
ther by Name fo2 Life, Remainder to the firſt Son (which 
the Plaintiff is) and other Sons in Tail, and ſhews how 


by 


— — 
—— — — —ÜäÜ— 


— 
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by virtue of thoſe Limitations, the G2eat Gzandfather, 
G2andfather and Father did enjoy during their reſpecive 
Lives, and the Plaintiſfs Father died about ten years ſince, 
the Plaintiff then an Infant of ten years old, and that the A purſach 
Plaintiff ought to enjoy by that Settlement. And the Bill net 
complained that Sir John Fagg and the reſt of the Defen- Lands which 3. 
dants had entred into ſeveral parts of {the Pꝛemiſſes, and makes Title to, 
did divide the lame among them, having gotten the Evt- getting the 
dences and the Settlement, and did conceal the ſame, which Deeds making 
the ſaid Sir John had gotten into his hands from one Walter out 35 Title, is 
foz a Reward to him, 02 otherwiſe, and he had altered and 4 — — 
confounded the Bounds and Names of the Land, and ſo ta en. 
have a diſcovery of Evidences, and the Ded of Settlement 
and delivery up of the ſame was the ſcope of the Bill. 

The Defendant Fagg pleaded, that fo2 6870 l. really paid 
to the Earl of Thannet, he purchaſed the Pꝛemiſſes of him by 
good Conveyance at Law; And demands Judgment whe- 
ther he ſhall further diſcover his Title 02 any Deeds oz Evi⸗ 
dences to weaken it. And upon long debate after a Caſe 
ſtated, the whole Court was Opinion that the Plea was 
good. 


DE 
Term. Sanct. Hill. 
Anno Regis 17 & 18 Car. II. 
I N 


CANCELLARIA 


The Lord Chancllor. 


Baker againſt Shelbury. 10 February. 


h E Bill being to be relieved againſt an Appzen- 

tice, Bond and Articles, and to have them up ; 

Upon hearing ozdered that the Defendant do 

within a certain time (viz.) one year, bzing his 

Action, and go to Trial thereupon fo2 his Damages, oz in 

The Maſter or- Default thereof the Bond and Articles to be delivered up. 
dered within a And the reaſon that was given, was, That if it were at the 
ſhort time to ſue Defendants choice to ſtay his Action as long as he pleaſed, 
1 he would ſtay till the Plaintiffs TUitneſſes were dead. And 
ele to deliver it was laid it was uſual in the Caſe after Appzentices were 
chem up. out of their Time, to exhibite a Bill to put their Maſter 
to ſue their Covenants within a certain time, oz elſe to de- 

liver up their Jndentures. 


—— 
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T he Lord ( hancellor. 


Digardine again/t Swift. February 22. 


PDN a motion it was ozdered, that where one of 

the Ball at Law fo? the Plaintiff had pzoſecuted a 

Suit in Equity in the Plaintiffs Name in his abſence, the 

Plaintiff not being to be found, and the ſaid Perſon his Theo. 

Sail acing thzoughout the Cauſe in this Court ag Party reseten 

and Sollicitoz, that the Sollicito2 ſhould pay the Defe t * = — 

here his Coſts, But this was in reſpec he was Sollicito? abſents himets, 
and Poſecutoz, and not as Ball; fo2 there being other 
Perſons that were Ball, the Court declared they would not 
charge them with the Coſts. And the Maſter of the Rolls 
to whom this matter was fozmerly moved, as concerning 
the Sollicito2s paying the Coſts, deſired to ſee Pꝛeſidents 
befo2e he made any Dzder. And declared in this Caſe; that 
if there were any one Preſident, he would make the ſecond, 


The Lord Chancellor. 
Fuflice Windham. 


Baron Turner. 


Drake againſt the Mayor of Exon. February: 


Leſſo2 and Leſſee fo2 years, the Leſſo2 covenants Commiſſioners 
with the Leſſee and his Aſſigns to renew, then the of Bankrupt can- 
Leſlee becomes Bankrupt, and Commiſſioners of Bank not ailign a Cc- 
rupt aſſign this Covenant, The Aſſignee bzought his venant inaLeale 
Bill to have the Defendant, the Leſſoz, to renew the Leaſe 2 W. 

to him. The Caſe was referred to Juſtice Windham and 

Baron Turner, and they certified the Plaintiff ought not 

to be relieved; and fo he was diſmiſt. 

Sergeant Nudigate, wha was Councel in this caſe fo?2 Qu. whether 
the Defendant, ſatd, it had been ruled in this Court, that they can atlign 
Commiſſioners of Bankrupt might aſſign an Equity of an Equity cf 
Redemption of a Yoztgage, But quære, Fo; it ſeems to Redemption. 
be 
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be againſt the Statute, which enables them to the benefit of 
a Condition that is perfozmed, and not fozfeited, 


The Lord ( hancellor. 
Fuflice Windham. 


Lawrence againſt Braſier. 


Mony payable Bond was entred into befoze the Wars, condition- 
by Condition of ed to pay 40 l. per annum fo2 twelve years out of 
a Bond,modera- the Mooſits of an Office, which Office was taken away by 
ted in reſpect of the Uſurpers. And the Obligoꝛ being ſued on the Bond, 
che Office out — and the Office revived, he erhibited his Bill to be relteved 
beben away againſt the Bond. The Dbligee inſiſted that the Office 
LE. 23 continued ſome part of the twelve years, and being now rec 
vived, the Obligoz ought to pay the 40 l. per annum fo2 
twelve years, 02 be diſmiſt ; fo2 the Dbligee having the Law 
with him ought not to be hurt in Equity without ſatisfaction 
accowing to the Condition. 
Jt was decried, that the Obligoz ſhould pay the 40 l. 
per annum fo; (0 many years as the Dffice continued, and 
thereupon the Bond to be delivered up. 


. 


Termino Paſchæ 
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CANCELLARIA. 


T he Lord Chancellor. 


Baron Turner. 


Terwit againſt Greſham. March. 


: | Rdered upon long debate, that Depoſitions of Depoſitions in a 

. CUitneſſes taken in a kozmer Cauſe thirty years former Cauſe 

L ſince, where the ſame Matters were under er- between other 

amination, and in iſſue as in this (the Point Fartics, read 

being concerning Jncumbzances and Dampnification in _ one that 
both Caſes) ſhould be made uſe of in this Cauſe, albeit Jr any a 4.6 
the Plaintiff in this Cauſe, and thole under whom he parties. 
claims, were not any Parties in the fozmer Cauſe, in: 
almuch as the Ter-tenants were then Parties, and the 
now Plaintiffs, Title did not then appear; and the TUit- 
neſſes were dead; and Pꝛeſidents were cited fo2 this be- 
tween Trinity-Hall and Doctors- Commons, where Dꝛ. Norths 

Depoſition taken in a fozmer ancient Cauſe, where neither 

of the now Parties were Party, was read. And the like 

between Culton and Vaugham, 


— »„ ts ts 


—— — — 
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The Lord (hancellor. 


Armitage 486. Metcalf. May 16. 


Where the Heir D E Cauſe being heard about 1664. and one Point 
being forced to being, That the Obligoz having paid a D ebt of his 
pay the Debt of Anceſto2s upon Bond, might be reimburſed the Mony by 
his Anceſtor, the Executo2 of the Obligoz, who had perſonal Aﬀets, the 
ſhall recover Heir being foxced to pay the Debt by a Suit, it was de⸗ 
againſt the Ex. creed the Executo2 ſhould reimburſe the Þeir as far as 
8 there were perſonal Aﬀets come to the Executoꝛs Hands, 
And upon Exception taken to a Report in this Cauſe, 
which came to be heard befoze Mꝛ. Baron Atkins 29 Junii 
1668. there was this Point, Whereas A. alone was bound 
to the Teſkatoz, the Erecuto2 delivered up the Bond and 
took another to Himſelf fo2 the ſame Debt, whereby as 
was alledged by the Councel of the Erecutoz, the Securitp 
was bettered; And whether this in Equity ſhould be 
charged as Aﬀets in the Executoꝛs Hande, he having deli⸗ 

vered up the old Bond, was the queſtion. 
Where the deli- Againſt the Executoz it was inſiſted, that the taking the 
vering up of a new.25ond had altered the Pꝛoperty of the Debt, ſo that if 
Bond by the Ex- the Erecuto2 died Inteſtate, his Adminiſtratoꝛ would have 
— — — the Debt; whereas if it had reſted on the old Bond, the Ad⸗ 
„Aimee for miniſtratoꝛ de bonis non of the firſt Teſtatoz ſhould have it 
the Debt, is no ſubjedt to the firſt Teſtatozs Debts, It was admitted that 
converſion in E- at Law this did charge the Erecutoz as a Converſion and 
quity to charge Receipt of ſo much of the Eſtate. But it was inſiſked, 
the Executor that in Equity he having taken the ſame Perſon, and an- 
with — Pay- other bound, and offering to aſſign the Bond to the Her, 
7 of chat it ought not to charge him, eſpecially when the Heir is 
Plaintiff in Equity, as here. And it was ruled, that the 
Executoꝛ ſhould not be charged with the Mon by altering 
— but that he ſhould aſſign the Security to the 

elt. 
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T he Lord Chancellor. 
The Mater of the Rolls. 


Smallpicce againſt Anguiſh.' May 25; 


Y E Bill ſuggeſted, that the Defendant did endeavour j,ju\4ion to 
to ſet up a Mill, pretended to be made by one Debtors to a Te- 
that died in the great Sickneſs in London, and that the ſtators Eſtate 
Defendant was Executoz of it, whereas there was no not to pay any 
ſuch real Mill, but obtained unduly ; and that was con- Mony to a pre- 
teſted in the Spiritual Court. And yet the Defendant in #240 u Ter. 
the interim being infolvent, endeavoured to get in the . 4. Pre 
Debts due to the Eſtate, The Defendant demurred, torqhip were ſer- 
fo2 that the Bill contained no Equity, and the (ſuggeſtion led in che Spiri- 
of inſolvency might be made againſt every Erecutoz. But tual Court. 
the Demurrer was over-ruled ; and upon motion, it was 
oꝛdered that the Debtozs to the deceaſeds Eſtate ſhould foz- 
bear to pay any Monp till the matter ſettled in the Spirt- 
tual Court, And note, That upon examination this was 
found to be a foꝛged Mill, and the Defendant ſtood in the 
Pilloꝛy fo it. 


Term Sanct. Mich. 
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In Court. Mafler of the Rolls. 


Knipe againſt Jeſſon. November 13. 


The Fact 1 Defendant imploped the Plaintiff as his 
—— Facto2 beyond Sea, and bꝛought an Action of Ac- 


have the benefit count againſt the Plaintiff here at Law, and had 

of ſtollen Cu- Judgment quod computet. The Plaintiff bꝛought 

ſtoms. his Bill here to have an allowance upon account, fo2 what 
he had ſaved in not paying the Cuſtoms fo2 thoſe Goods 
(which could not be allowed befoze the Auditoz as was 
ſaid) and an Allowance was decreed to the Plaintiff fo2 
the lame agatnſt the Oefendant the Jmployer ; and co it 
was referred to a Maſter to take the Account. Vide Smith 
and Oxenden f. 25. and Bore and Vandvale f. 30. 


Hampden 
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Hampden againſt Brewer. November 19. 


On a Demurrer. 


Ichard Hampden made the Plaintiff and his Widow Two Executor: 
Executozs, under this Condition, That if the Ui⸗ (che one coudi- . 
dow married, her Erecutozſhip to ceaſe, and the Plaintiff . are Par- þ 
to be ſole Executoꝛ. The Plaintiff and the (U1idow erhibt- — g 
ted the Bill, to which the Defendant anſwered, and ſeveral . cher Er. 
©pers were made, one ( inter alia) by conſent to refer autor mutt re. 
Matters finally to be determined: Then the Tidow mar- vive. 
ried, and it became a queſtion in this Caſe, TUhether the 
Plaintiff might proceed upon that Bill (wherein there 
was no mention that the (Ulidows Erecutozxſhip was Con- 
ditional, but the Bill was by both as Executozs General) 
02 whether he muſt bzing a Bill of Reviver z And upon a 
Reference of that Point to Chief Juſtice Bridgman, he 
was of Opinion he muft bzing a Bill of Reviver; though 
Sergeant Fountain upon pꝛoducing the Till under Seal, 
whereby it appeared the (Widows Executoꝛſhip was condi- 
tional, ut ſupra, did inſiſt, that there was no need of Re- 
viver. This was the Reſult of the kozmer ODebates. 

A Bill of Reviver was bzought which was to revive all the Demurcer, be- 
fo2mer Pꝛoceedings, and particularly the Dzder by conſent. caufe more wa: 
The Defendant did demur to the Bill, fo2 that it ſought prayed to be 
to revive that Oꝛder, whereas the Feme was a Party to it, 1*vived then can 
and ſhe being married ſince her Executoꝛſhip, conſequently be. 
her conſent was determined. And upon debate ( which 
was the only wozk of this day) the Oemurrer was allowed. 


In Conrt. The Maſter of the Rolls. 


Underwood againſt Stancy. November 24. 


DE Obligee in a Bond of 20 pears old erhibits his Obligee in a 
Bill againſt the Adminiſtrato2 of the Punctpal and Bond lott, Hhacl jp 
the Surety (upon loſs of his Bond,) The Adminiſtratoz temedy againlt 
ſaith by his Anſwer, that he hath no Aſſets. Apon hearing — <4 
the Canſe it was directed to a Trial, whether the _— —_ 
ad 
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had ſealed and delivered the Bond; and a UMerdick had paſ- 
ſed againſt the Surety, (viz ) That he had ſealed and en⸗ 
tred into the Bond. And the Cauſe coming back to this 
Court, and the Plaintiffs Touncel pꝛaping a Decree fo2 
the Plaintiffs Debt againſt the Surety, Sergeant Foun- 
tain (not of Councei on either ſide) ſaid it was doubtful 
whether Equity ſhould in this Caſe bind the Surety who 
was not obliged in Law, but in reſpect of the lien of the Bond, 
and that being loſt,and the Surety having no benefit by (no2 
conſideration fo2) being bound, he thought Equity after 
do long a time ſhould not charge the Surety. The Maſter 
of the Rolls ſaid he would ſee to moderate and mediate 
this Matter between the Parties, in ozder to which he was 
ſeveral-times attended fo2 the Plaintiff, and the Defendant 
making default he decreed fo2 the Plaintiff, And after- 
wards the Cauſe was upon a Caſe bzought befoze my Loꝛd 
Chancelloz, who was of Opinion with the Maſter of the 

Rolls, and decreed it fo2 the Plaintiff. 
Obligee in a vo- It was in the debate of this Caſe ſaid, That if a Gzantee 
luntary Bond in à voluntary Deed, 02 an Obligee in a voluntary Bond 
loſt.hath remedy loſe the Deed 02 Bond, they ſhould have remedy againſt 
in Equity. the G2zanto2 oꝛ Obligoꝛ in Equity, Tamen qu. But if co, 
no miſtake in the Pꝛincipal Caſe, where the Bond was fo? 
Mony lent ; and tho the Surety had no advantage, pet the 
Dbligee had parted with his Bony, and Loſs is as good a 


Loſs 25 g00d 2 conſideration fo2 a Pꝛomile, as Benefit 02 Ptofit. 


conſideration of 
a Promile as 
Protit. 


* 
* 
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In Court. The Maiter of the Rolls. 


Dr. Thorndike againſt Allington. January 26. 


\ 
Devile was to the Plaintiff by the Defendants 
Father (whoſe Son and Heir the Defendant was) 


of 201. per Annum out of a Redozy, with a 

Clauſe of Diſtreſs fo2 non-payment. 
The Glebe belonging to the Recxozy was but of 40s. Remedy in E- 
per annum, and the Tithe not being ſubject at Law to a quity for a Rent, 
Diſtreſs, and (a no ſufficient remedy at Law fo2 the Rent, where the Re- 
thereupon the Plaintiff bzought his Bill to have the whole medy at Law is 
Recopy liable to the Rent, and the Defendant decreed ta not ſufficient. 
pay it. On the Defendants part it was tnſiſted, that this 
Court ought not to extend a Remedy bepond what the De- 
viſo2 appointed, and the Plaintiff muſt take ſuch remedy 
as by Law he might. To which the Plaintiffs Councel re- 
plied, That the Deviſo2 gave the Annuity out of the whole 
Becto2y, and intended the Tithe as well as the Glebe ſhould 
be liable to it. And that in Caſe of a Rent-ſeck where the Rent-cck with- 
Szantee had no Seiſin, this Court had frequently given out Scifin reco- 
Relief by Decree here. But the Defendants Councel inſiſt- verable in E qui 
ed, that that was not like this Caſe, becauſe in that Caſe 
there was no remedy at Law at all, * 

The 
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The Perſon The Court decreed that the whole Kegnozy be liable to 


which he was 


—_— The Maſter of the Rolls. 


Beverſham againſt Springold. February 11. 


Perpetual Jnjunction awarded againſt the Defendant 
not to pzove a Till touching a Perſonal Eſtate only 


in the Pzerogative Court. ; 
injunction not But Note, That in this Cate it was directed by this Court 
to prove a Will tg be tried at Law,CUhether a Till oꝛ no; and found againſt 


in the Spuitual the Alls and then this Injunction was awarded. 


The Lord ( hancellor. 


Gilpen againſt Smith Knight, and Dame Dorothy his 
Wife and Zouch. 


19D N a Rehearing befoze the Lo2zd Chancelloz, Sir 
Edward Zouch ſeiſed in Fee of Lands, ſetled them 

on Truſtees after his death fo? payment of his Debts, and 
dies, leaving the Defendant Zouch his Son and Heir, an 
Jnfant, and the Defendant Dame Dorothy his Widow ; 
ſhe entreth upon the Lands, and taketh the Pꝛoſits (the 
Truſtees not at all acting) then ſhe marries Lloyd. After 
the Marriage he continues to take Pꝛotfits during his life, 
as the had befoze. Pe dies, then the Defendant Sir 
+++ ++ Smith intermarries with Dame Dorothy, and ſhe 
being in receipt of the Pꝛoſits till that time, the Defen- 
dant Smith continued to receive the Rents until the De⸗ 
fendant Zouch came of Age. The Plaintiff was a Credi⸗ 
to2 of Sir Edward Zouch, and his Bill was againſt the 
Heir of Sir Smith and his Tite, and the Truſtees . 
to have his Debt paid. 


This 
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This Cauſe being firff heard at the Rolls, Jt was 
there decreed, that the Plaintiffs Debt ſhould be paid, 
and that both the Lands and Smith ( in reſpec of the 
Piofits taken by Dame Dorothy and Lloyd and Him- 
ſelf ) ſhould be liable to the payment thereof, with this, 
that if it fell on the Þeir to pay the Debt, he ſhould 
have the benefit of the Oecrce ro reimburſe him againſt 
Sir Smith ſo far as the Pꝛoſits taken by Dame Doro- 
thy, Lloyd and Smith did extend. 


From this Decree Sir Smith and his Mike Whether — 
appealed. And fo2 Sir Smith it was inſiſted, that — 
he ought not to be charged with the Profits taken by pong of Land 
the Lady, oz Lloyd her touner Dusband; and farther, „rongfally ta- 
that ſhe had Aﬀets of Lloyds Eſtate, to whom ſhe was ken by the Wife 
Executrix. f dum ſola: and at- 

ter by her for- 

The Argument on Sir ***** Swichs part was thus? ger — 
Either the Profits taken by the Lady and Lloyd were — 
taken by Right ( fo2 there was a pretence ſhe entred ; 
on the Lands as part of her Joynture _) oz by CUrong 3 
Jf by (Urong, then Lloyd the TUrong-doer being dead, 
the Tozt was dead with him, and ſo there was no Re- 
medy to be anſwered koz that TUrongz and compared 
this Cale to a Treſpaſſer, and the Treſpaſſer dead. Ie 
by Right, then not anſwerable over fo2 them. | 


Sergeant Maynard fo; the Deir inſiſted, that both by 
Law and Equity Sir Smith and the Lady were 
anſwerable fo2 the Pꝛoſits taken by the Lady, and after 
by Lloyd; As if Feme Tenant pur vie marry, and the 
Dusband doth waſt and dies, (faſt lies againſt the 
Tlike. And compared it to the Caſe where a Feme 
Executrix takes a Dusband that waſts the Teſtatozs 
Eſtate, a Devaſtavit lies againſt the Feme after the 
Dusbands death fo} the waſt of the Husband. And the 
Feme by her entring and meddling had made her ſelf 
liable to anſwer what ſhe had took as a Debt; and 
Lloyd her Husband upon his Marriage continuing to 
take the Pyofits as ſhe did, its a continuance of the 
Iltong ſhe did, and by colour of her having entred be- 
foe and taking the Pꝛofits, made her ſtable (o2 her own 
Receipts, as a Debt owing by her. And her Parriage 
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with, Lloyd which is her own Ac, cannot diſcharge her⸗ 
ſelf; and the husband muſt be looked upon as acing in 
this Caſe, by reaſon of the TUifes ſo acing befoze, 
And ſo upon the whole Matter the Court conceived the 
Decree juſt, and that Sir Smith muſt take his 
Nite chargeable with this Debt. But fo2 the p2oof, that 
the Bother and the Son were related to the Earl 
of Angleſey, it was referred to him to moderate the 
_ if ye could; if not, then directed a Caſe to be 
made. 


| 
L 
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T be Lord Chancellor. 
The eMafter of the Rolls. 


Sir John Harriſon againſt the Lord North, Ex- 
ecutor of the Lady Mountague. April 25. 

tague ot a Houſe in London, at a certain Rent: 

| He left the Þouſe and went to Oxon to the late 

| King, and then ſent his Servant with the Rey 

of the Houſe to the Lady, and deſired her to re-enter and 

accept the Surrender. She ſaid ſhe would adviſe with the 

Defendant her Son-in-Law, (who then ſate in the Houſe 

of Commons and acted with them.) Afterwards ſhe re- 

fuſed to accept of a Surrender. The Houſe was made 

an Hoſpital by the Parliament fo2 maimed Souldiers. The 

Defendant as Executoz to the Lady bzought Debt at 

Law againſt the Plaintiff ko: Rent incurred whilſt the 


Douſe was (o uſed, and all the time. To be relieved 
againſt which Action was the ſcope of the Bill, 


Y 2 Finch 


DE Plaintiff was Tenant to the Lady Moun- 
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Finch pro Quer. It is but reaſonable that if a Te: 
nant be put out by luch againſt whom he can have his 
Remedy over, that he notwithſtanding be {table to pay 
his Rent to the Leſſoz, But here the Plaintiff hath no 
remedy over; and it was an Ac of tozce in the Par- 
liament which is pardoned by the Aa of Oblivion, and 
ſo no Remedy over, and the king hath pardoned all his 
Arrears of Rent, The Law of England is ex vi termini, 
ſtricter in the Matter of Rents than other Nations, ko: 
redditus & reddere iS accepted as reſtituere, and render 


implies apprendre. 


Whether Te- Maynard fo) the Defendant. The Plaintiff hath a pitt- 
nants held out ful Caſe, but not ſuch as this Court can relieve ; fo2 the 
— bySoul- Law and Equity is all one in this Cale; and if the Pat⸗ 
Ae thatl ter be no good Bar at Law, it is not good in Equity. 
fr the time be And he inſiſted, that if Rebels the Kings own Subjects do 
relieved in Equi- all Act of Foze, and hold a Tenant out, that is no Equity 
ty againſt pay- to excuſe him from payment of his Kent, and cited the 
ment of his Caſe of Carter and Cummins about two years ſince in 
Rent. this Court, where the JIlaintiff being a Tenant of a 
- 4 962g Wharf, which by an extraodinary Flood was carried al! 
— away, bzought his Bill to be relleved againſt paying of 
mins Caſs, bis Rent; but all the relief he had was only againſt the 
Penalty of the Bond, which was bzoken fo2 non-payment 
of the Bent; and the Defendant ozdered only to bing 
Debt fo2 his Rent. And he inſiſted, that a Surrender of 
Lands is no cauſe foz appozttonment of Rent, which is 
ſtronger than the Pꝛincipal Caſe. The Lozd Chancelloz 
took time to adviſe ; but declared, if He could, he would 
relieve the Plaintiff, 


Frank againſt Frank. May 17. 


Man ſeiſed in Tail of Freehold Lands, with re- 
mainder to his Elder Bother, and of Copphold 
Lands in Fee, deviſeth his Lands to his Younger Bother, 
and the Copphold Lands to his Elder Bzother, and dies: 
The Devilees agree by CUriting under their Hands, that 
the Lands ſhould be enjoyed by them reſpectively accozd⸗ 
ingly; and to dzaw on this Agreement, the Younger Bꝛo⸗ 
ther pretends the Deviſo2 did ſuffer a Recovery of the _ 
; 0 


— 
— — 


— 


1 
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hold Lands, and pꝛoduceth an Eremplification of a Reco» 

very. Apon ſearch it was found there was a Crit of 
Entry bzought, and a TUarrant of Attozny to appear was 
entred, ſo that had the Party that ſuffered the Recovery 

been living, he might have perfected the Recovery ; but 

there is no Recovery of Recow. The Elder B2other be⸗ 

ing infoꝛzmed there was no Kecovery upon Reco2d, and ſo 

the Deviſo2 could not deviſe the Frechold Lands from 

him, and he being in truth intituled to the Copyhold as 

Deir at Law, and now by the Will, no Surrender being 

made to the uſe of it, byought his Action at Law to reco- 

ver the Freehold Lands. The Younger V2other exhibits 

his Bill upon the Agreement, and pꝛetends there was a 
Kecovery, howbeit the Recowd was imbizelled, and p2ays 

he map hold accowing to the Agreement between him and 

his Bother. ; 
And upon heating at the Rolls it was decreed, that he 
thould enjoy the Freehold Land, and an Jnjunction award- 

ed to ſtay the Elder Bothers Suit. 

From this Decree the Elder B2other appealed by Bill 
of Review, and upon hearing of the Bill of Review, it 
was inſiſted fo2 the Plaintiff therein, That the Agreement 
between the two Bꝛothers was parol only, and that the 
pꝛetence of a Recovery was a Fraud, there being none, 
and that if there was an intention, and it was never ere- 
cuted, that intention can never found a Decree againſt the 
Statute de Donis, and that the Agreement doth not alter 
the Caſe, it being introduced by Fraud, there being in 
truth no Recovery, no2 no Surrender of the Copphold to 
the uſe of the Till. So that the Plaintiff in a Bill of 
Review ought to have both Freehold and Copphold. 


Maynard fo; the Decree, The queſtion is not, whe: 
ther the Recovery ſhall bar 02 not, but whether here is 
not enough to fo2tifie and ercuſe the Agreement. Me in⸗ Where an A- 
liſted farther, that the Plaintiff had departed from his greemene tho 
Title to the Freehold Lands; and tho the Agreement was <on<cived upon 
not ſealed, yet it was under Hand, ſo that the certainty make, Na" 
of it was not to be diſputed, and lo replied upon the bind the Party. 
Agreement, and that in that reſpec the Decree was well 
grounded, and thereupon the Bill of Review was diſmt(t 
with Coſts, foz modus & conventio vincunt Legem. Sa 
that in this Caſe the Agreement of the Party upon con- 
ceit he had not (when in truth he had) a Title to permit 
an 


Term, Paſch. 18 Car. II. in Cancellaria. 


Errors in Law. 
1. Error. 


Solicitors aſſent- 
ing to. Interlo- 
cutories may 
bind, but not to 
final References 


another to enjoy Lands, ſhall fo2 ever bind him; and 
vet this Agreement doth appear to be upon a valuable Co- 
lideration. 


In Court. The Maſter of the Rolls in the 
abſence of the Chancellor. 


Colwel againſt Sir William Child a. Maſter of 
this Court. 


LL Parties to a Suit here conſent to refer the whole 
A matter to Serjeant Maynard finally to be heard and 
determined; and old Child, the now Defendants Father, 
ſignified his conſent by ſubſcribing a Paper fo2 that pur- 
poſe, ſo as the Award was made by a certain day limitted 
in this Paper. That elapſed, and then the Court in pꝛe⸗ 
ſence of all Parties, but old Child, (who was then ab- 
ſent) by the afſent of his Solicitoꝛ referred it back to Ser⸗ 
jeant Maynard; but it was not inſerted in the Oꝛder, that 
he ſhould finally determine: Upon this Serjeant Maynard 
made an Award, which was afterwards decried, unleſs 
Cauſe ſhewn. Old Child ſhewed fo Cauſe, that he did 
not conſent, and his Solicitoꝛ made Dath he did not con- 
ſent Serjeant Maynard ſhould finally determine, yet the 
Award was decreed, Hereupon a Bill of Review was 
bꝛought and Erro2 aſſigned 3 and upon the hearing of this 
"Sill of Review, Jt was inſiſted, that the matter of old 
Childs Diſſent was Dehors, and not contained in the Decree. 
And it was (aid the Court could not take notice of that, 
8 as there did not appear any Diſſent in the Decree 
it (elf. 


Firſt Erro? aſſigned was, that the Aﬀent of the Soll. 
cito2 ſhall not bind the Party. Againſt which it was ob- 
jected, That Solicitozs are here as Attoznies at Law. 
And if an Attomy confeſs Judgment, the party is bound 

by it; and.that uſually Soltcitozs are looked upon here as 
Attomies at Law; as fo2 inſtance, Jn a BYaſters Repo2t 
made in the p2eſence of Solicitozs : But it was anſwered 
and reſolved by the Court, that although Solicitozs Aſſent 
to Jnterlocutozies may bind, yet it cannot bind = Re- 
erence 


— 
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ference finally to determine. And it was ſaid and admitted, 
that an Attomies aſſent to an Award ſhall bind his Client. 
And this Etroz was declared by the Court to be good 
Cauſe of Reverſal. And it was declared it ſhould not lie 
upon the Plaintiff to ſhew old Childs Diſſent. Foz it ap- 
pears upon the Decrer, that it was the Solicitozs aſſent ; 
and if the Decree want a ſufficient foundation, it is Er: 
ros, and the Plaintiff ſhall not be put to ſhew a negative. — — aſide 
And the Plaintiffs Counſel cited a Caſe berw#n Brooks and — 2 e — 
Dickens about 1552. where an Award was ſet aſide fon that J affen unte 
the party did not actually aſſent to the Reference, and yet the Reference, 
attended the Reference in the buſineſs. 
2. N 

Foz that the Award was but fo2 parcel of the matter in 4 
Controverſie, and not of the whole matter, whereof the ous for chat its 
Reference was to determine, and this Erroz allowed. but of part of 

the matters re- 

F02 that the Decre* was impoſſible 3 fo2 by the Award (de: _—_ 
cried) old Child was to pay a Sum of Pony 24 Jan. 1654. 5.5 _ c 
o: Surrender an Eſtate, And the Decree was dated after a 
the ſaid 24 Jan. 1654. and ſo impoſſible. And this was al- ; 
lowed to be Erroz. t 


Foꝛ that the Award was repugnant 3 fo2 it awarded old 4. Error. 

Child to deliver up an Obligation of 800 |. in ſatisfaction Decree repug- 
of 4501. of 1000 l. which he was to pay, and to vacate a mn. 
Suit in latisfaction of 600 l. reſidue of the laid 1000 l. al⸗ 
though there was not any reſidue after the 400 l. and 600 1. 
ſatizfied; and this was ruled to be fo2 Erro2 alſo, And 
ſo the Decree was reverſed, 

That it was moved that the Solicito2 who aſſented, and 
who was now Solicito2 in this pꝛeſent Cauſe ſhould pap 
Coſts to the Defendant Dꝛ. Child; but reſolved he ſhould 
not. Fo? that the aſſent he gave was in Court, and the 
Court knew ſuch aſſent would not bind the party. And 
twas the folly of the other party to p2ocd on that aſſent, 
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The Maſter of the Rolls. 


Smith again Smoult. January 21. 


Whether the DE Queſtion was, Whether the Moztgage Mony 
Mortgage mony ſhould be paid to the Heir 02 Executoz of the Mozt- 
belongs to the gag. And it was fo? the Heir inſiſted, that it was ruled 
Heir bo _—_ ina Caſe betw&#n Tilley and Egerton in Michaelmas, 1660. 
gige. heard by the Lozd Chancello? alliſted by the Lozd Bridgman, 
there being no defec of aſſets in the Erecutozs hands, that 
the Heir ould have the mony, who is to convey the Eſtate. 
And this was ſaid to be the firſt Pꝛeſident of that kind. 
The Court will \& Pꝛeſidents. 
| And afterwards about Michaelmas oz Hillary Term 1667. 
18 the pꝛinctpal Caſe was heard befoze the Loꝛd Ka per Bridg- 
man where the Omer in the Caſe of Egerton was pꝛoduced; 
but in the pꝛincipal Caſe there appeared to be a Bond fo? 
payment of the Moztgage-mony which goes to the Execu⸗ 
to2s. And the Condition of the Redemption was upon 
payment of the mony to the Executoꝛs, &c. (without naming 
the Heir.) So it was ruled in the pꝛincipal Cafe that the 
mony ſhould be paid to the Heir: But the Loꝛd Ra per ſaid 
that if the Condition of the Redemption had been to pay 
the mony to the Heir oꝛ Executoꝛ, and no Bond were in 
the Caſe, no2 no want of Aſſets of the perſonal Eſtate, it 
might have bien otherwiſe. And in the Caſe of Egerton 
in reading the Dzder it did not appear how the Condition 
was penned; but the Court now took it that the mony 
was payable to the Heir by the Condition, Saint John againſt 
Grabham 11 Car. 1. adjudged by the Low Keeper, That 
the Deir, and not the Executoꝛ ſhould have the mony, being 
payable by the Condition to the Peirs oz Aſſigns of the 
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Elſton Wallis and others, Executors of Ann Smith 
againſt Sir Thomas Crimes Baronet, John 
Scot Eſquire and others. June 4. 


MN 1656. Sir George Crimes Father of the Defendant 
Sir Thomas, (and whole eldeſt Son the Defendant Sir 
Thomas was) demiſed the Lands in Queſtion to Ann 
Smith fo2 2000 l. fo; 2000 pears by wap of Woztgage, 

Sir George then being in poſſeſſion and taken to be 
the abſolute Owner 19 Januar. 1643. Sit Thomas Crimes 
Father of Sir George had conveyed the Pꝛemiſſes to the 
Defendant Scot and others, and their Peirs, upon Truſt, 
That if Sir George within ſir Months after his Fathers 
death ſecured to the Truſttes 500 l. fo2 the benefit of Sir 
George his pounger Childzen, then (after ſuch Security firſt 
given to the Truſties) to convey the Pꝛemiſles to Sir 
George and his Peirs as he ſhould appoint : And till the 
time limited fo2 giving the Security, the Truſtees to ſfand 
ſeized to the uſe of Sir George his eldeſt Son (which Sir 
Thomas is) fo2 his Maintenance, and in default of ſuch 
Security, the Truſtees, at the requeſt of Sir George his 
eldeſt Son, to convey to him. This appearing to be the 
Caſe in pzoof upon a Bill erhibited by the Plaintiffs to 
inkgzce a Redemption, oz to — diſcharged of Cong: 


. 
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A Breach of a 

Condition pre- 
cedent relieved 

in Equity as in 
the nature of a 
Penalty. 


The Court decred that the Plaintiffs do hold and en: 
joy the Pꝛemiſſes fo2 Security of the 20001. with Intereſt 
againſt the Oefendants and all claiming under them, charged 
with the 500 1. to Sir George Crimes his pounger Childzen 
from the time the Plaintiff came into poſſeſſion, and that 
the Defendants do accoꝛdingly execute Conveyances, un- 
leſs the Defendant Sir Thomas Crimes do pay the Mo2t- 
gage Monp and Intereſt by a dap. 

The Defendant bzought a Bill of Review to reverſe this 
Decree, and fo2 Erroz ſhewed that in dekault of giving 
Security in ſix Months after Sir Thomas his death the 
Truſtees were to convey to the Defendant and his Heirs, 
and the Security was firſt to be given befoze Str George 
was to have any thing in the Lands, and that Sir George 
being dead that was impoſſible, he having not given any 
Security. 5 : 

But upon debate of the matter upon an Anſwer put in to 
the Bill of Review, and hearing of the Cauſe befoze the 
Lo2d Keeper Bridgeffan 28 Octob. 1668. he declared he ſaw 
no Cauſe to reverſe the Decree, but looked upon the Con- 
dition pꝛecedent to be in the nature of a penalty, and would 
regard the intent of the Truſt which was to ſecure 500 1. 
to the younger Childzen, which, with the way the Plaintiffs 
went in this Bill of Review, could not be. And lo diſmiſt 
the Bill of Review. 


DE 
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The Lord Keeper. 


Hide againſt Pettit. October 25. 


a perſonal Duty, and a Sequeſtration awarded G contra. 


i [= having been a Decrte in this Caſe foz Argument pro 
\ 
\ 


againſt the Defendants real and perſonal Eſtate S<queliration- 


by the late Lozd Chancelloz, aſſiſted by Baron 

Turner, it was now moved by the Defendants Counſel 
* againſt this Sequeſtration, and inſiſted, that this Court did 
not anciently grant any Sequeſtration but ſparingly, and 
that only of the thing in demand, and that the Sequeſtration 
in this Caſe took moze than all the Erecutions at Law; 
and that Sequeſtration had been extended ſo far of late 
as to ſequeſter things in Action, which no Execution at Com- 
mon Law can reach, and the conſequence of which would 
be deſtructive to Trade and Commerce. And beſides when 
any Purchaſer is bzought into this Court upon the Pꝛoceſs 
of Sequeſtration upon Sequeſtration, That this Purchaſe 
is ſubſequent to the Sequeſtration, o2 fo2 other reaſon bound 
thereby, whereas many perſons ſo bzought in are really 
Purchaſers, 02 have other good _ which neither are 
22 no? 
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Sequeſtration 
againſt Lands 
and Goods. 


The Power of 
the Chancery. 


no2 ought to be bound thereby, thoſe perſons ſo bꝛought in 
are looked upon as Contemners and Delinquents and 
foxced to anſwer Jnterrogatozies blindfold without having 
a Copy of them, 02 liberty to ſhew them to Counſel, by 
which means perſons coming into this Court to defend 
their Jntereſt are often thzough their own unskilfulneſs 
concluded in their juſt Rights, even againſt Right, to the 
great diſhonour ot the Court and of Juſtice. But to 
maintain the Sequeſtration it was inſiſted by Fountain, 
That they were verp ancient in this Court, and cited a 
Caſe 17 Jac. Zacheverel againſt Zacheverel, where a Se- 
queſtration was awarded both againſt Lands and Goods, 
and the thing decreed was a perſonal duty; and this Se: 
queſtration was awarded by the Court, aſſiſted with the 
Judges upon view of four Pꝛeſidents. Ruſſel againſt Read: 
The Defendant being in the Fleet the many decrad was 
ſequeſtred, it being in the Fleet, this in the Lozd Coventry's 
time. And 18 Feb. 1662. aſſiſted with Baron Turner jn this 
pꝛincipal Caſe and the Caſe of Beddingheld and Zouch, That 
a Sequeſtration ſhould be the uſual Pꝛoceſs of this Court, 
and the courſe of the Court is the Law of the Land, and 
an Erecuto2 might being an Arjon here befoze the Sta- 
tute gave it; and it was urged if you ſhould take away 
Sequeſtration the Juſtice of the Court would be eluſoyy, 
and that after a Sultoꝛ had been at great Charges in ob⸗ 
taining a Decrex,if the Oefendant would lpe in pꝛiſon ther 

would be no remedy koꝛ the Plaintiff to come by the fruſt 
of his Decraf, and the Remedy by Jmpziſonment would 
be tneffectual, fo2 if he go abzoad no Elcape lies. Upon 
a Judgment in a Court Baron a Levari Fac. goes which 
takes all the Pꝛoſits of the Lands, and a Statute bekoꝛe 
a Mapoz takes all. And therefoze not unreaſonable that 
ſo great a Court as this ſhould Have an effectual means 
of dzinging Suitozs to the fruit of their Suit, which with- 
out a Sequeſtration cannot be done. 

And as to ſequeſtring things in Aion there is no fuch 
thing ſequeſtred in this Cale. And as to the danger of 
bringing perſons that came in fo2 their Intereſt as Delin⸗ 
quents by means of Sequeſtration and their being de- 
pived of Counſel to anſwer. That is the Caſe of every 
Decrix and Contempt where there is no Sequeftration, and 
— — courſe there as well as in the courſe of Sequeftra- 

ons. 


The 


e 
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The Court will ſee Pꝛeſidents: And akter at another Sequeſtration 
time declared it was latisfied the Sequeſtration in the againſt Lands 
pzincipat Caſe was well awarded; and that Sequeſtrations and Goods well 
were a neceſſary Pꝛocefs of this Court. awarded. 


— 


The Lord Keeper. 


Sir Henry Henn againſt Sir Henry Conisby. 
October 25. 


Onp of the Defendants was lent out by one Yarway to 
| the Plaintiff upon the Security of a Moztgage and 
Recognizance, and the Security was taken in one Cambels 
Name in Truſt fo2 the Defendant : The Many was lent 
1659. and paid in to Yarway in 1663. and all Tntereſt fo? 
the ſame, and Yarway during that time and a year after 
paid the Jntereſt to the Oefendant, but the Defendant 
bimſelf kept the Security, Yarway fatled, and the Que⸗ 
ſtion was, TUhether the payment of the Mony to Yarway 
(who had not paid it over to the Defendant) ſhould be taken 
as a good paynient tv conclude the Defendant. 

Fo? the Plaintiff it was laid down by his Counſel as a 
Rule, That wh-re one places Mony in a Scriveners hands 
with this gencral Truſt, for him to put it out where he 
pleaſeth, there by that general Truſt or Authority the pay- 
ment back to the Scrivener is good payment. . 

And it was p2oved by TUitnefſes that the Defendant 
had ſaid, Oe had truſted Yarway with the greateſt part of 
his Eſtate, and he feared he ſhould be cozened, which the 
Plaintiffs Counſel inſiſted on as Evidence to pꝛove that the 
Defendant tcuſted Yarway with this Mony: But as to Whether Mony 
that it was anſwered by the Defendants Counſel, that Co- paid by the Bor- 
nisby lent Yarway other Ponies on his own Security 2 wo 
which he loſt, lo might ſay, De was like to be cozened by ae tint 
the laid Yarway, But it was farthcr inſiſted by the De⸗ ending of the 
fendants Counſel, that the Defendant kept the Security Mony, without 
himſelf, which clearip ſhewed that Yarway did not act un⸗ taking up the 
der (ſuch general authozity as was alledged by the JIlain- Security, be a 
tiffs Counſel. And it was inſiſted, that that one Circum- 8994 payment 
ſtance would rule the Caſe; and no man will pay the 1. 3 5 
Monp due upon a -Yoztgage and Recognizance (no not“ 
on 
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on a Bond) without having the Security up and the pay- 
ment of the Mony by the Plaintiff to the Scrivener with- 
out having up his Security, was an Evidence that he did 
truſt the Scrivener moze than the Defendant did (who 
always kept the Security himſelf.) and he that truſted moſt 


is to be cozened. | 
A Caſe betwe#n Sir Gilbert Gerard and Baker was cited 


by the Defendants Counſel where Mony was paid to one 
that did uſually receive fo2 the Obligte, yet the Obligte not 
truſting the Receiver with the Bond, it was held no good 
payment: 

The Court conceives the Caſe is againſt the Plaintiff 
in regard the Defendant kept the Security, but will (& 
Preſidents, Engliſh againſt Lee, a Pꝛeſident cited by the 
Plaintiff in 1655. And after the Court had peruſed the 
Preſidents on both fides, Paſch. 1668. Judgment was givrn 
fo2 the Defendant, That the payment to the Scrivener 
ſhould not conclude him; but he was ozdered to take the 


Pꝛincipal without Coſts, 


— 
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The Lord Keeper. 


Mary Thomas Widow, againſl Edward Porter, Phi- 
neas Porter and Robert Biſhop of Worceſter. 
February 8. | 


DE Plaintiff was Tenant durante Viduitate of 
the Lands in Queſtion being Copyholds of a 
Pano whereof the Defendant the Biſhop was 
Low, Remainder to Edward Porter. The Plain- 
tiff had felled Trees which at a Court Baron was p2eſented 
and found a Maſt, and conſequently a Fozfeiture by the 
Homage, and the Defendant Edward was afterwards at 
another Court after an Entry made by the Biſhop fo2 
Foxfeiture, admitted, and bzought Ejectment, and befoze a 
Judge of Aſſize had a UGerdig. 
To be relieved againſt which was the Bill which did 
ſuggeſt that the Timber that was cut was wozth but 40s. 
and the Eſtate 60 l. per annum, and that there was 300 l. 
worth of Timber ſanding, and that if upon Examination 
8 ſhould appear to be waſt, the Plaintiff would make ſatiC- 
action. 
The Defendant Porter by Anſwer inſiſted, that the 
Waſt was voluntary, and declared to be (o by the ge 
9 
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of Aſſize bekoze whom the Judgment was, and that the 
Timber felled was wozth 60 1. Upon the Pꝛœfs there 
was a great difference touching the value of the Timber 
felled, and ſome p2oof of a Load oz two of Boards that 
were carrted off the Pꝛemiſſes by the Plaintiſf, which fo? 
her was inſiſted were carried to another Copyhold within 
the came Mano; but there was not any poof, that the 
Plaintiff had ſold any of the Timber ſhe felled; and it 
| was pꝛoved the Copphold in Queſtion was much out of Re⸗ 
| pair, and fo2 the Plaintiff inſiſted, that with that Timber 
ſhe intended to repair the (ame. 

The Lord Keeper. Jt was not clear there was any 
wilful Forfeiture, ko; that the Defendants befoze the 
Plaintiffs had applied the Timber, tok the Fozfeiture, and 
the Defendants were ever kozward therein, and yet withal 
declared, that in caſe of a wilful Fozfeiture he would not 
relieve, and then referred the Cauſe to the Biſhop, the 
Defendant, to be Chancello? in this Cauſe. 

Upon this the Biſhop certified the Tlaſt to be wilful, and 
no ground to relieve the Plaintitf. | 

Upon this Certificate the Cauſe coming to be heard be⸗ 
foze Juſtice Tyrrel (in abſence of the Keeper) he pronounced 
| an Onder to diſmiſs the Bill, which being ſtaped by a 
| Petition to the Low Kieper, 11 November 1668. he re- 
| heard the Cauſe, at which time it was inſiſted fo2 the 
| Plaintiff, That the Lozd Ka per could not delegate his 

Jurisdiction ta the Biſhop as the Oꝛder on the firft hear- 
ing dis mention, which was admitted; and it was made 
out by Afidavits, that the Biſhops Son had taken a Bond 
from the Defendant Porter fo; 50 l. if the Cauſe went fo2 
the Defendant Porter. 
a Forfeiture of Upon this hearing it was referred to a Trial at Lalu 
2 Copybold by upon this Jſſue, whether the pumary intention. in felling 
felling of Tim- the Timber was to do waſt ? But as the Ower was dzawn 
ber relieved in UP the Jſiue to be tryed was, whether the ſuppoſed at 
Equity. was wilful 02 not, | 
And upon two. ſeveral Tryals it was found ſoz the Plaiu⸗ 
tiff; and ſo after theſe two Tryals, Jt was decrckd the 
Plaintiff ſhould be relieved, and the Defendant to deliver 
Poſſeſſion, and Account fo2 the meſne P2ofits. 


— — . — —— 
2. 


— — — — 
— — — — 
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In (ourt. The Mafter of the Rolls. 


Saint John Eſquire againſt Holford Baronet, and 
others. February 9. 


pe Defendants G2andfather (whoſe Þefr and Ere- 
cuto2 the Defendant is) became bound with the 
Plaintiffs Father (whoſe weir the Plaintiff is) in ſeveral 
Bonds, as his Surety foz 4000 l. The Plaintiffs Father 
conveyed the Banoz of Colwerton bp way of Woitgage to 
the Defendants-Gzandfather to counter-ſecure him againſt 
the ſaid Bonds fo2 40co l. The Plaintiffs Father prevailed 
with the Defendants Father to become bound with him 
afterwards fox 2000 l. moze. Then the Plaintiffs Father 
paid off 1500 l. of the 4000 l. Debts by Bond. | 
The Bill was to be admitted to rebiem upon payment Counter Secu- 
of what the Defendants Gzandfather oz himſelf had pald ny given a. 
off o2 bien dampnified by the Bonds foz the 4000 l. and gainſt one Debt 
what remained unpaid of the 4000 l. And the Queſtion was hall extend to 
whether the Plaintiff Cinaſmuch as there was no Agree be Secwicy a. 
ment proben that the Boztgage was to be a Security to Bin another 
the Defendants Gzandfather againſt the Bonds fo2 the 
2000 l. as well as thoſe ſoꝝ 4000 l.) ſhould be admitted to 
redeem upon payment ot the 4000 I. without the 2000 l. 
And it was ruled and ſo decreed, that if the Plaintiff would 
redeem he ſhould retmburſe and fave harmleſs the Defen- 
dant as well touching the 2000 l. as the 40c l. Upon 
this Rule, He that will have Equity to help where the Law He that will 
cannot, ſhall do Equity to the ſame Party againſt whom have Equity 
he ſeeks to be relieved m Equity. muſt do Equity. 
Serjeant Maynard and Fountain were of Councel fn 
this Caſe with the Platntiff, and did without any debate 
en - this Oꝛder. Serjeant Fountain ſaid it was a juſt 
ecrte. 
Hill. 1667. Upon an Appeal to the Lozd Ra per Bridg- 
man the Decree was confirmed, 


CS 
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Gore againſt Blake. 


DE Caſe being ſfated by Oꝛzder, came this day to be 
determined; and in effect it was thus. A. by his 77iill, 
whereof he makes B. his Erecutoz, Deviſeth (inter alia) 
that B. ſhall take the Rents and Pꝛoſits of his Lands of 
Inheritance fo? fifteen years, in Truſt to pay his Debts, 
and upon other Truſts. And after ſeveral particular Le- 
gacies bequeaths all the reſidue of his Goods and Chattels 
to B. his Executoꝛ. Jt falls out that all the Debts are 
paid and all the Truſts perfozmed, and there is an Over⸗ 
_ of the fifteen years beſides what was ſufficient to pay 
the ſame. 

The Queſtion was between the Þeir and the Erecu- 
to2 of B. who ſhall have the Remainder of the fifteen years 
after the Oebts paid and Truſts perfozuned. Foz the Heir 
it was (aid there was a Difference between this Term, be- 
ing out of the Jnheritance, and a bare Chattel, and that 
the Dverplus of this Term being out of the Jnheritance 
ſhould attend it, and there was not any intention in the 
Teſtatoz to give the Executoz the Pꝛoſits fo2 fifteen 
years otherwiſe than to make pꝛoviſion fo payment of his 
Debts and thoſe other Truſts; and that the end being 
ſatisfied the reſidue of the Term did ceaſe and return to 

— 8 the Inheritance. But foz the Executoꝛ it was inſiſted 
everpius 01.5 that the fifteen years was a Term, and then the Deviſe 
deviſed out of Of the reſidue of the Goods and Chattels did pals, 
an Inheritance, Curia. The Term is in the Deviſe, and there paſſed 
in Truſt to pay an Jntereſt, and if it had been deviſed the Executoꝛ ſhould 
Debts to the Ex- take the Pꝛoſits fo2 fifteen years 3 and then the appointing 
ecutor,whois1e- the Debts to be out of the Pꝛoſits, and the other Truſts 
1 » doth not alter it, ſo conceives the reſidue ot the Term be⸗ 
reed e longs to the Erecutoz, and not to the Þeir ; and lo decried, 


the Heir or Ex- 
ecutor. Tamen quzre. | 


— 
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Sir Joſeph Douglaſle and his Wife againſt Wil- 
ham Waad. 


ames Waad the Defendants Father having married a 
firſt TUife, did in her Life time many years befo2 cher 
death, by ſeveral Fines and Diedg ſettle the ſeveral Ma- 
no2s of Buttles and Payton Hall, to the uſe of himſelf ko; 
Life, Remainder to his firſt and all other his Sons in 
Tail. Afterwards the firſt TUife dies without Iſſue; 
then James Waad marries with the Daughter of Elronhead, 
but bekoze Marriage agrees with Eltonhead that in conſt- 
deration of 1000 J. Poztion, which Eltonhead was to pay 
her, to ſettle her a Joynture of 300 l. per annum, (of which 
it appeared in the Caſe Buttles Manoꝛ was to be part) but 
what the other Lands were that were to make up the . 
300 J. per annum did not appear. James Waad hath Iſſue by 
his ſecond Aike the Defendant, and dyed, leaving the 
ſecond Mike, who married Dougloſſe the Plaintiff. 
Their Bill is againſt the Defendant to have him de⸗ 
creed to ſettle the Joynture on the Defendants Mother, 
and to ſet aſide the Settlement made by James Waad 
againſt the Joyntreſs as fraudulent. | 
. Then this Caſe was firſt bzought to hearing there was 
no poof of payment of the 1000 l. Portion by Eltonhead, 
but it pꝛoved that Eltonhead maintained James Waad, and 
furniſhed him with Mony fo2 other Uſes, 
And it was inſiſted on the Plaintiffs part, that Marriage inriage a good 
was a good conſideration to make the Joyntreſs a Pur contideration to 
chaſer, and it was her Father that was to pap the 1000 I. make a Feme 2 
and not ſhe, and ſo ſhe was clearly a Purchaſer. It a Purchaſer. 
Man ſecure his Purchaſe Monp, its payment; And to S<<vrity of Pur- 
this Opinion that ſhe was a Purchaſer, the Lozd Chan: — — " 
cello? inclined. And the Plaintiffs Counfel, Setjeant! en, 
Maynard and Fountain, inſiſted, that the Joyntreſs being 
a Purchaſer, the Settlement being after the Marriage of 
the firſt ite was fraudulent as to the Jotnture, which the 
ſecond TUife claims by the Marriage Agreement. 
On the Defendants part it was inſiſted, the firſt Con» — 
vepance was good, and cannot be let aſide bye the Mar- 
riage Agreement: Foz it was not in the power of the Fa⸗ 
O 2 ther 


3 
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ther after the firſt Settlement to avoid it, and every vo- 

Every voluntary luntaty Conveyance is not fraudulent, The Chancelloz 

Conveyance is Of Oxfords Caſe, Merry and Littletons Caſe, 10 Jac. 

not fraudulent. Fraud is not to be preſumed. And this Conveyance was 
by Fine, and ſo notozious and upon Recozd, and there 
could not be any intention of Fraud as againft the ſecond 
Mike; and its rare that this Court takes upon them to 
judge a Deed fraudulent. 

But prime facie Ta which it was replyed, Fraud is only cognizable here, 

its preſumed to And was only pꝛoper here befoze the Statutes, and every 

be fraudulent. voluntary Convepance is pꝛelumed to be fraudulent unleſs 
he, that claims by it, can pꝛove the contraty. 

The Lo2d Chancelloz inclines, the Joyntreſs is a Pur⸗ 
chaſer, and whether the Died be fraudulent pzopoſes to 
have it tried, but after referred to a Caſe, Anda Caſe 
being ſtated to the effect ut ſupra, with this moze, that there 
was a Releaſe given by James Waad fo2 the Potion 
25 Feb. 19 Car. 2. the Cauſe came to be heard befoze the 
Low Chancelloz and Baron Turner. 

At which time the Court declared the Parriage was a 
good conſideration to make the Feme a Purchaſer ; and 

4 beſides upon the Releaſe fo2 the Poztion it was clear ſhe 

Conveyance Was a good Purchaſer, and that all voluntary Convep⸗ 

precedent, as to ANeeS are prima facie to be Ioked upon as fraudulent 

a Marriage A- againſt purchaſers, unleſs the contrary be made appear, ann 

greement ſuble- (g dectired the Settlement by James Waad to be ſet aſide as 

quent,is fraudu- fraudulent. 

* The Defendant bzought a Bill of Review, and alligned 
fo2 Erroz, that it was not cognizable here whether a Died 
were fraudulent, but that was only tryable at Law; and 
beſides no colour of Fraud againſt the Jointreſs 3 fo2 the 
Deed, as appears by the Decree, was made in the Life of 
the firſt Mike, who lived ten years after, and the ſecond 
Wife not then thought on. And the Settlement being 
by Died and Fine,ought not to be preſumed fraudulent with: 
out pꝛot: And it was farther aſſigned foꝛ Erroz, that by the 
Dectte the Settlement as to Payton Hall was to be part 
of the Jopnture, ſhe was not, as appeared, any Purcha⸗ 
ſer as to that, and ſo no reaſon to ſet aſide the Settle- 
ment, as to Peyton Hall, under the notion of the Joyntreſs 
being a Purchaſer, fo2 that it did not appear that that was 
within her pzetended Purchaſe, 


To 
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To this Bill of Review the Defendants demurred, and 
inſiſted that the Oecre was well grounded, and upon de- 
bate thereof befoze the Low Chancelloz and Baron Tur- 
ner in Trinity Uacation 19 Car. 2. The Demurrer, as to 
the Points above, was allowed. 

But as to andther particular touching the meſne pyofits 
(which Poſnt J have not ſtated) the Plaintiff in the Bill 
of Review was upon arguing of the Oemurrer retteved, 
and the Decree ſo far explained (that is to ſay) Whereas 
by the Decree the Defendant was to Anſwer, and pay all 
the Arrears of the 300 l. per annum to the Joyntreſs ſince 
his Fathers death, whereas it appears by the Dectte, that 
by a fozmer Decree of the Court the meſne P2ofits had 
been applyed firſt to the payment of Eltonheads Debts, 
and afterwards ben taken by the Lady Waad, and the De⸗ 
fendant was neither charged as Heir 02 Executoz to his 
Father, no2 had any Aſſets to anſwer the Arrears. 

It was ewdered that the Defendant ſhould be chargable 
_ with ſo much Arrears as he had received out of the 

ands. 


DE 
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The Lord Keeper: 
The $Maiter of the Rolls. 


Pearſon againſt Pulley. 25 April. 


DE Bill being to redeem a Yoztgage made in 

1632, and it being inſiſted on by the Defendant, 

that he came in as an Aſſignee at the third 

Dand, and ſo it would be hard to put him to an 

Account now, the Lozd Keeper (aid, That in regard there 
had been no ſtint put to the time, a Moztgage is to be 
(fi regard the Defendant ſhall come to an Account; but 


mn regard he comes in at an old Hand, ſhall not account 

but co far only as goes in diſcount of his Mony, but not 

Special directi- fo the Surpluſage. And he ſaid he would have a Rule ta 

ons touching old lim time a Yoztgage ſhall be redeemable, and con- 
Mortgages. ceived twenty years to be a fit time in imitation of the 

Statute of Limitation' of real Actions: But gave no Rule 

in that, but only he directed, that when a Bill came to re- 

deem an old Moꝛtgage, the Defendant ſhould plead oz de⸗ 

mur to it, that ſo the Judgment of the Court might be 

had upon it. 1 
ec 
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The Lord Keeper. 
The Maſter of the Rolls. 


David Jenkins Eſquire againſt Sir Charles Kemis 
Baronet, and others. April 28. 


Dward Kemis Eſq; deviſeth the Lands in queſtion after 
other Eſtates Tail (which are all ſpent) to Sir Ni- 
cholas Kemis fo? life, Remainder to his firſt Son, and the 
Þeirs Males of his Body, with other Remainders over, 
Sir Nicholas hath Iſſue Charles, Father of the Defendant 
Charles. Jn 1637. the Defendants Father married Blanch 
the Daughter of Manſel, with whom he had 25001. which 
Sir Nicholas had, and thereupon Sir Nicholas and Charles 
his Son levied a Fine and ſuffered a Recovery, and five 
years after, viz. 1 April, 18 Car. 1. by Indenture tripar- 
tite, whereto Sir Nicholas and Charles his Son are both 
Parties named, and tho Charles never 2 yet he con- 
ſented to the uſe thereof, reciting that Nicholas was Te: 
nant fo? life, the Remainder to his Son Charles prout any 
the Marriage of Charles prout, and that his CUlifes Poz⸗ 
tion was 25001. and that Sir Nicholas had it, and the 
Fine and Recovery had thereupon, and in conſideration 
thereof, the Ales of the Fine and Recovery are declared 
to be to Sir Nicholas fo; life, the Remainder to his Son 
Charles, and the Heirs Dales of his Body, begotten on 
the Body of Blanch, the Remainder to the Heirs Bales of 
Sir Nicholas, the Remainder to the Heirs Bales of the 
Body of Sir Charles the Defendants Father, the Remain- 
der to the tight Þeirs ot Sir Nicholas, with a Power to 
Sir Charles by Deed oy Ti ta charge the Land with 
2000 |. as he ſhould think fit. - After in January 18 Car. 2. 
the Barqueſs of Worteſttr bozrows of the Plaintiffs Father 
2000 |.which was applied to the Kings Set vice, and pꝛevails 
with Sir Nicholas Kemis and Chai les his Son, then both 
under his command, by Leaſe and Releaſe to convey the 
Premiſes to the Plaintiffs” Father, in Fee, by wap of 
Moꝛtgage, wherein they covenant to make farther afſurancez 
the Boztgagos continue poſſeſſion, and die; the Defen- 
dant is eldeſt Son and Heir of. the ſald Charles Kemis by a 
ſecondCUife, Blanch being dead without Iſſue, but _— 
the 


\ 
\ 
”; 
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the Pꝛemiſes as Jſſue in Tail by the Settlement as Son 
aͤnd Heir of his Father. The Moztgagee bzought Eiec⸗ 

ment againſt the Defendant, and thereupon a Special Uer- 
dict, ut ſupra, and upon argument rulen againſt the Plain⸗ 
tiff; whereupon the Plaintiff being as well Erecutoz as 

Heir to his Father, bzings his Bill in Equity, ſuggeſting 

the tripartite Deed antedated, and however to be meerlp 

voluntary and fraudulent as to the Defendant, he not 

being the Jſſue of Blanch, and ſo not within the conſidera- 

tion of the tripartite Deed and Settlement, aud the Plain⸗ 

tiff being a Purchaſoz, and the Defendants Father oz 

Gzandkather being taken by the Plaintiffs Father to be 
Whether a legal ſeiſed in Fee when they made the Po2ztgage. And it was 
defect in execu- farther inſiſted on by the Bill, That Str Nicholas having a 
tion of a power pawer to charge the Premiſes with the payment of 2000 l. 

may be ſupplied and the Moꝛztgage being kz 2000 J. tho it were by wap of 

in Equi). Conveyance of the Lands, and not by, a charge of the 
Lands, and ſo accozving to firictnels of Law not god, 

yet in Equity it ought to be taken as in Execution of the 

Power, and that nice legal Detect ought thereto2e to be ſup- 

plied in Equity to the Plaintiff who is in under a Purchaſer. 

Foz the Plaintiff it was farther inſiſted, That Sir 

Nicholas's Power ought to be knit to his Intereſt, and ſo 

come in ſupply of his Intereſt to make the Mogtgage gav. 

And if a Perſon that bath power to charge Lands fo a 

Sum of Monp, do fo2 the like Sum convey Lands to an 

other, and covenant to make farther aſſurance, (as here,) 

Equity will compel him to execute his Power to the benefit 

Wetter it 2 U the Pexſon from whom he hath received the Mony. And 
Man that hath the idant was Yeir to Dir, Nicholas and his Father, 
e e 
charge Lands, e 0 answered en 0 | 
conveys them Chat the Defendant does not ediert a Vete de his Father 
for ſo much as qi Gzanbfather, but by the Settlement, and that he was 
ne vat Eben Heir Bale of the Body- of. his Faxher, and was within the 
* * in conſideration of the 2500 l. Paxtion-whirh the Gzandfather 
Equity inforce had, and which belonged to the Faber s and However if 
him to exe- that Settlement had not been made, the Defendant was 
cute his power Iſſue in Tail by the Settlement made by Edward Kemis his 
to the ſame Per - ill. And it was farther inũiſted, chat the Poztgage by which 
{on. Sir Nicholas had power tu charge the Lands was diſchar- 
' ged, he having conveyed all his Jntereſt out of him there- 

by, and that ſo he was diſabled to execute his Power after. 
And it was alſo inſiſted fo} the Defendant, That uit 
n 
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in this Caſe ought to follow the Law, the Defendant claim. 

ing by pꝛecedent Title to the Plaintiff in ſuch manner, 

that there was no Equity to bind it farther than by Law 

it is bound; and in truth it did appear (howbeit it was Where a power 

not found in the Spectal Uerdica) that Sir Nicholas did 2 

after the Poztgage to the Plaintiffs Father, in purſuance by the Con. 

of his Power charge the Premiſes with 20001. Debts which veyance of him 

he owed, which Debts the Defendants Father paid accozd- chat hath the 

ingly. power, and 
The Lozd Keeper conceived the Power was not deſtroy. where not. 

ed by the Boztgage, becauſe it was by Leaſe and Releaſe, 

and not by Fine 02 Feoffment. Pet both Me and the Maſter 

of the Rolls were of Opinion that the Plaintiff could not 

be relieved in Equity. Nevertheleſs at the Plaintiffs im- 

poztunity he directed a Caſe to be made, and after Michael- 

mas Term 1668. he dilmiſt the Bill. 


The Lord Kyeper. 
Fuitice T irrel. 
Fuitice Rainsford. 


Haynes and others Executors | of Smithby againſt 
Harriſon and others: Farmers of the Cuſtoms. 


May 19. 
On a Demurrer to a Bill of Review. 


D E Bill was, a Bill of Review to reverſe a Decree 
made by the Lo Chancelloꝛ Hide, fo2 that by that 
Decreeall Jntereſt due on ſeveral Securities by Bond and 
Judgments, and Coſts at Law ſuffered befoze the firſ> 
Bill in ſuing thoſe Securities, were taken away upon a 
pretence that the Mony lent the Defendants by the Plain⸗ 

tiffs Teſtatoz, was paid by them to the King in conſidera- Ecrors aſſigned. 
tion of their Farm of the Cuſtoms which they did not en- 
joy, whereas their Teſtatoꝛ was not concerned in the Bar- 
gain; and if diſpoſing Monp by the 2Bozrower, and any 
accident befalling it afterwards ſhould create an Equity 
againſt the Credito2, it would deſtroy all Commerce. And 
by the courſe of the Court, which —_ Law of the _— 
E Where 
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Where Intereſt where Intereſt is due on a Bond, and the Debtoz pay any 
is due ona Bond, Sum eſs than the Intereſt, the Payment is to be account: 
and the 8 — ed Intereſt only, pet the Decree, allows ſuch Payments 
ed tan the 10. (although they were much leſs than the Intereſt than due) 
tereſt, the pay- fo? Piincipal. And the Court hath alſo taken awap the 
ment is to be ac- Platntiffs Coſts at Law, tho by the Decree 800 l. is ſtill 
counted Intereſt due to the Plaintiſſs on legal Securities, and the Pꝛoceed⸗ 
only. ings and Coſts at Law were befoze any conſiderable part 
of the Principal was paid, taking the Jntereſt fo2 the 
Paincipal, as the Decree doth, ſo that the Pꝛoceedings 
were legal, and without thoſe the Plaintiffs Teſtato2 could 
- recover his Debt, and (o ought to be allowed thoſe 
oſts. | 
The Defendants demurred, and infiſted that there fg 
no Erro2 in the Body of the Decree, noz new Matter 
to reverſe it, and inſiſt that this Court ever had a 
Power upon Circumſtances to relieve againſt Penalties, 
Judgments and Executions, and to abate and moderate, 
and ſometimes Diſcharge Damages and Coſts. And it 
was inſiſted it had exerciſed ſuch Power in the LowKeeper 
Intereſt upon a Coventries Time. And the Court did declare this Court 
_ ny Spe- had a Power upon Circumſtances to abate and moderate 
clay an" "5 Coſts and Intereſt, and ſometimes to diſcharge them, and 
on Circus they muſt take the Decree as they found it, whereby it ap- 
ces be taken a- Pears Smithbys Debt was ill made up, and that the Far- 
away in Equity, mers became bound in conſideration of their Farm which 
they did not enjoy, and Coſts are in the diſcretion of the 
Court, and Coſts diſcharged there, becauſe there was no 
oppꝛeſſion. And lo the whole Court declared they could 
not go out of the Decree, and ſaw no cauſe to reverſe it, 


and ſo diſmiſt the Bill. 
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T he Lord Keeper. 
Chief Baron Hale. 


Cuthbert Morely Eſq; againſt Jerome and Henry 
Elways. June 1. 


E end of the Plaintiffs Suit is to have the 
Redemption of a Yo2tgage, made by the Plain- 
tiff and his Father James Morely Eſq; in De- 
cember 1641. to Jerome Elwaies Father of the 


Defendants Jerome and Henry. Againſt the Plaintiffs re- Releaſe of Equis 
lief the Defendants ſet up a Releaſe made by the Plain⸗ ) of Redemp: 
tiff in 1646. ok all his Equity of Redemption, and a don. 


Decree made by the Loꝛd Chancello2 Hide in this Cauſe 
in 1653. which Decree is penned as if made by conſent. 
This Decree being ſigned and inrolled, and the Plaintiff 
not able to perkozm the ſame, could not have a Bill of 
Review, no2 could he be relieved by ſuch Bill, if it had 
been bought, the Releaſe barring all his pzetences, and 
that being upon a ſecret Truſt, he could not p2ove the 
P 2 Truſt 


— 


— nana — W — 
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Truſt poſitively, the TUitneſſes: being dead, and (ſo he 
was not relievable neither in Law no2 Equity. Where: 
upon the Plaintiff and Baron Greenvil Eſq; petitioned 
the Lows Þouſe the laſt Seſſions of Parltament fo2 re- 
lief againſt the ſaid Decree and Releaſe. The Cauſe held 
many Debates at the Bar of the Lows Houſe befoze 
Chriſtmas 1667. The great Queſtion being, Whether the 
Releafe was made in Txuſt, oz bona fide fo2 a valuable 
conſideration. The pꝛoołs offered to evidence the Truſt were 
circumſtantial, and not direct poſitive pꝛoofs. One thing 
offered by the Plaintiffs to evince the truth of their aſſer⸗ 
tion to their Lodſhips in affirming the Came to be onlp a 
Truſt, was, That their Lozdchips would pleaſe to conſt⸗ 
der what Debts were due from the Plaintiff o2 His Father 
to the Defendant when the Keleaſe was made, and with 
that to take notice of the value of the Eſtate releaſed at 
the time of the making thereof. As to. the reading the 
Pwofs to both theſe, the Parliament being to adjourn in 
two days, and there not being time, their Lo2dſhips ad⸗ 
journed the conſideration of theſe two things, and read⸗ 
ing the ÞPwofs to the value of the Eſtate, deſiſted until their 
next meeting after Chriſtmas. 
The Lo2d Keeper preſent thus far. 


But the next meeting after Chriſtmas the Loꝛd Keeper 
being abſent, the Loꝛd Pazivy Seal ſat on the TUiol-pack, 
and the Cauſe had two days hearing when all the Jlain- 
tiffs and Defendants Pꝛots were read ta the values; 
and the Pouſe, after ſeveral days debate of the Matter, 
being ſatisfied that by the Pꝛots it clearly appeared that 
the value of the Lands was much greater than to make 
a ſatisfaction fo: the Debt foz which it was releaſed, did 
adjudge the ſafd Releaſe to be a farther Truſt ta pay 
do l. per annum to the Comptroler fo2 Life, and ſet alive 
the Decree afozeſaiw, and referred the Cauſe back to the 
Court to pꝛoceed as in the Caſe of an equitable Mogt⸗ 
gage, which their Lowſhips adjudged this to be. 


Lunz primo Junu 1668. This Cauſe was heard in 
Court, when a Decree was made fo2 the Defendants 
to come to an Account, and the Plaintiff to be admit⸗ 
ted to the Redemption of his Eſtate : The ordering part 
is as followeth. 


Firft, 


—— 


—— 
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Firſt, That Jeremy Elways come to an Account fo2 all 
the Pꝛofits of the Lands in Queſtion, which he oz his 
Father, oz any other to his oz their uſe, oz by their di⸗ 
recion oz appointment, have oz might without their own 
wilful default have received. That Sir William Glaſcock 
ſhould take the account, but with this direction, that in Caſe 
the Lands moztgaged in Fee were not a ſufficient Secu- 
rity foꝛ the Monp due to the Defendants Father, and fo2 
which he now ſtands engaged fo2 them, and the pze-engage- 
ment that was thereupon at the time of the Defendants 
Fathers taking the Sequeſtration over, and beſides the, bu 
other Lands moztgaged, in which at the time of the De. ,, ae 
fendants Entry and the Releaſe made, the Plaintiff Had Life on an old 
only one Eſtate fo; Life, that then the Defendant ſhall be Mortgage ſhall 
charged in the Account no moze fo2 the Lands held fo2 not account for 
the Plaintiffs Life than the Waſter ſhall really judge more than the 
them to be wozth, without reſpec to the benefit that hath _ —— 
happened by the continuance of the Plaintiffs Life. n 
The Plaintiff grieved with this direction, pꝛocured a Yet upon Ap- 
Re-hearing by the Loꝛd Keeper, aſſiſted with the Loꝛd Chief peal in Parlia- 
Juſtice Vaughan and Chief Baron Hales, and they con ment ordered 
firmed this D2der, and that in reſpect of the contingency wile. 
of the Eſtate, and not fo2 what was made, the Boztgage 
being above twenty years old. | 
Foz the Plaintiff it was inſiſted, That this was a new 
direction without a Pꝛeſident, and that it was ſafer to judge 
what was, than what might have bern; and that at this 
rate the Meſtern Eſtates would not be moztgageable, 
The Plaintiff by Petition complained of this diregion 
to the Lows in Parliament, and upon a folemn Þearing 
at the Bar of the Houſe, he was relieved; and the Lozd 
Koper odered to direct the Yoztgagee to account fo2 the 
whole Pꝛolſits of the Eſtate fo} Life, as in the Caſe of 
other Hotgages. 


„„ —— r m— 
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Baron Turner. 


Delamere againſt Smith the Executor of Smith. 


ÞE Plaintiff having had great dealings with Smith 

the Teſtatoz, fo2 Mault and other things bought 
by the Plaintiff, by that means he became indebted to 
the Defendants Teſtato2 in ſeveral great Sums , fo? 
which he gave him Security by Moztgage, Bond and 
otherwiſe, * 

Afterwards the Plaintiff became a great loſer by the 
bavneſs of the Bault he bought of the Defendants Te- 
ſtatoꝛ, and other accidents, and thereupon Smith and he 
came to a new Agreement, that in conſideration of 80 1. 
lately befoze paid, and of 701. paid on the Plaintiffs be- 
half by one Tubbirng the Plaintiffs Father-in-Law, and 
of 40 I. mote pꝛomiſed by Tubbing at a thozt day, that if 
the 40 l. were paid accozdingip, that then if the Plaintiff 
ſhould pay Smith 800 l. in four years by 200 |. per an- 
num, that the ſaid Smith would deliver up the Plaintiff all 
his Securities, &c. 

The Monp was all paid to Smith the Teſtatoꝛ but 104 J. 
though not at a pꝛeciſe day; ſo to have thoſe Securities 
up upon paying what was unpaid upon the laſt Agreement, 
with damages from the time it ſhould have bien paid, is 
the ſcope of the Bill. 

In this Caſe it was inſiſted foz the Defendant, that 
where a greater Sum is due by ſpectalty, and a leſs agried 
to be taken fo2 it to be paid in certain Sums at certain 
days, if the Agriement be not ſtrictly purſued, and the 

Whether when Monies paid pꝛeciſelp at thoſe days, but part of the Mony 
a leſſer Sum is pald at other days, a Court of Equity ought not to oblige 
— be — him that made that Agreement (in favour of the perſon failing 
Aten ene to perfon it) to ſtand to it upon payment of ſo much 
greater, If he ag Will make up the Pony paid ſince the laſt Agreement 
chat is to pay, With Damages fo2 the ſame from the reſpective times the 
fails in payment ſame ſhould have ben paid by that Agreement, to the times 
at thoſe days, he the ſame were paid, and Damages fo2 what remains un- 
thall not * paid, till the ſame be paid. But if the Plaintiff would have 
any benefit 5} anp benefit by the Agreement, he ought literally to have 

at Agreement, verfouned 


1 ——— 


r 
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perfo2med it, which was in his favour and without any pe⸗ 
nalty; and therefoze inſiſted that the Plaintiff was not ta 
have any benefit by that Agreement. 

The Baron owered this matter to be made into a Caſe 
but as yet nothing done therein, And it is to be obſerved 
in this Cale, that paxt of the Conſideration of the Agree- 
ment was, that ne (who was not obliged by any 
fozmer Security) had paid Smith 70 1. and undertook to 
pay bim 40 l. moe; ſo Smith bettered his Security, 8c. 


Degg againſt Osbaſton. 


-'ÞE like Cale with that of Hen and Conisby, antea 
fol. 93. and upon ſolemn debate ruled as that was: 


— 


Mony paid in by 
the Borrower to 


And in both theſe Caſes the Moztgager was ozwered to the Scrivener, no 
take his Pꝛincipal without his Intereſt; and time was good payrmeut 


given ko: payment of the Paincipal (viz.) a years time.. br veg the 
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The Lord Keeper. 


Sir Geoffry Palmer the Kings Attorny General on 
the behalf of Jerome Smith, a Lunaticł, againſt 
Sir Robert Parkhurſt and others. Octob. 26. 


PE Bill did ſuggeſt, that by Jnquiſition taken 
befoze the Wayo2 of London, by virtue of a TUrit 


to him directed, the ſaid Jerome Smith was the 

23d of June, 1664. found a Lunatick, and 
had lucid intervals, and had not ſufficient government of 
himſelf, his Lands and Goods; and that he was Lunatick 
the laſt of June, 1647. and during his Lunacy he had ſe- 
deral Sums of Monp due to him which he had waſted, 
and alienated divers Goods, but to whom the Jurozs were 
ignozant. And did charge that one Archibald owed the Luna- 
tick during his Lunacy 1300 l. by good Security, and that 
fn 1656. the Defendant cauſed the Lunatick to aſſign Archi- 
balds Debt to him, and had received the lame upon colour 
of a ſatisfaction given to the Lunatick fo2 the ſame, where- 
as that pzetended ſatisfaction was not valuable, and was 
done in pejuvice of the Lunatick: And to have an Ac- 
colint 


ht. A 


"Term. Mich. 20 Car. II in Cancellaria 113 


1 


_ of the 1300 l. and to be relieved, was the ſcope of 
the Bill. 

The Defendant ſets fo2th by anſwer, that he ſold the 
ſaid Jerome Smith in 1656. a Yanoz, which he much de- | 
ſired to buy, at 120c J. it being the place of his Birth; 
Jerome Smith aſſigned Archibalds Debt fo; to ſatisfie him- 
ſelf the Purchaſe Mony, and pay the Dverplus to Smith, 
which he did, and did convey the ſaid Bano? to Smith, and 
inſiſted that Smith was not a Lunatick at that time, but did 
uſually buy and ſell, &c. 2 

This being the nature of the Caſe it came firſt to be /7 200 c, 
heard befoze Juſtice Tyrril, who although it did appear ,c..; before 8 
that the Defendant had coveyed the laid Pano to Smith Lunacy found, 
fo the ſaid 12001. and that Smith did at that time uſu- avoided by be- 
ally barter, and was not found a Lunatick till eight years ing found a Lu- 
after, with a retroſpea of ſeventeen years, did ozder the natick wich a 
Defendant to account fo2 the 1300 J. being Archibalds — of 
Debt, and to latistie the ſame with Damages, without Var te Pans 
any pꝛobiſion fo2 the Defendants having the Manoꝛ again, dmitted to 6 
02 account foꝛ the meine Pꝛolits. And though it was ſod verſe che Inqui- 
upon at the Hearing, that in caſe of a Lunatick (where the ficion. 
King hath no Jntereſt in his Eſtate, but as Pater Patriæ Note, That ge- 
commits him to another to manage it fo2 him, the Luna- _ Luna- 
tick in caſe he recover his Senſes and CUits ſhall have —— - be, 
his Eſtate again, and if not, it will go to his Adminiſtra- gut eren 
tozs) the Lunatick himſelf (as in the Caſe of an Jnfant ) hy ic was o- 
ought to have bien a Party: Yet that Opinion was over» ver-ruled here, 
ruled by the Judges, and by the Lozd Keeper on a Re-heat- was, that he 
ing. But the Low Keeper did ſtay the paſſing the Decree, might fiultific 
2 gave Liberty to the Ocfendant to traverſe the Inqui⸗ himſelf, 

tion, 


T he Lord Keeper. 


Carter and others, Creditors of Church, againſt 
Church alias Weſtin and others. Octob. 28. 


Hurch Deviſeth ſome part of his Lands and Tene- 
ments to his Executo2s to ſell foꝛ payment of his 
Debts, and the reſt of his Lands he: deviſed to matey 
his Daughter, in Fee, being then a year old, and declares 
that his Executozs ſhall ove the Profits of thoſe Lands 
until 


oO —— te Ie OE 
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. until. his Daughter come to the age of one and twenty 
— - Chin Dars, towards payment of his Debts and Legactes. The 
come toone and ye aughter died at five years old; the Low Keper was of 
twenty years, is Opinion, that the charging the Pofits till the Daughter at- 
a good Deviſe tained one and twenty (though ſhe died befoze) amounted 
of a Term till to q Term till ſhe would have attained that Age, if the had 
— Child _— lived 3 and cited Boruſtans Caſe, 3 Co. and a Caſe in Dyer, 
events, though Where Lands were given to a Bother fo: Education and 
te die Pele. Maintenance of the Daughter till eightien years old; the 

Daughter dyed befoze eighteen, pet adjudged a good Term 
to the Mother till ſhe would have attained eightzn, had ſhe 
lived. And he ſaid that the Jzincipal Caſe was much a 


ſtronger Caſe. 


The Lord Keeper. 
Fuflice Windham. 


Jacob Aſh againſt Gallen. November 18. 


T was declared that a Uſe upon a Uſe will not riſe by 
— and Sale, Dyer 155. and Chudleys Caſe, 

o. Rep. 

But fo2 the Plaintiff it was inſiſted, that though a Uſe 

could not riſe as a Ale upon a Uſe, pet as a Truſt it would 

in Equity. And a Caſe was ozdered to be made, which was 


this: 

Iſaac Aſh with his own Monp bought Lands of 100 1: 
per annum, and took the Conveyance by Indenture in theſe 
wozds, Gzant, Bargain, Sell, Alien, Enfeoff and Confirm 
to Iſaac Aſh his Executoꝛs and Aſſigns 3 To the ule of Iſaac 
fo2 Life; Remainder as to one third to his Wife fo2 Life, 

k Remainder to Jacob Aſh and to his Heirs (whole Heir the 
Plaintiff is) with a Letter of Attoꝛny to make Livery. The 

| Ded is acknowledged and duly enrolled in Chancery. 

Two Months after Jnrollment Livery is made and indozſed 

on the Deed. The Plaintiff and Defendants Wife were 

both Gzandchildzen to Iſaac Aſh, who by Leaſe and Releaſe 

did convey the Lands in Queſtion, the one mofety to 

the Plaintiff, and the other moiety to the Defendants and 

their peits; and the -[laintiff did not except to this diſpo⸗ 

ſition in Iſaacs Life, which if he had, Iſaac would (as was 
ted inſiſted ko; the Defendants) have otherwiſe * fo? 
them, 


_y 


— 
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them, he having given every Gzandchild to the value of 
50 |. per annum, but the Defendants, to whom he gave 
nothing but the moiety of the Pꝛemiſſes. 

Foz the Plaintiff it was inſiſted, that Iſaac intended to Whether a Uſe 
take the Eſtate by Feoffment,- and that the inrolling of it upon a Uſe in a 
firſt was only fo2 ſafe cuſtody of the Deed ; and that hgtvever Decd inrolled be 
the Uſes upon a Uſe would not riſe in Law, yet in Equity to be ſupported 
they were good by wap of Truſt. in Equity as 4 

Foz the Defendant it was argued thus upon private 1 
diſcourſe of Counſel, that Iſazc having by the Deed an E⸗ 
lection to take it either by Feoffment (which if he did, it 

ould not be in his power otherwiſe to diſpoſe it) oz by 
Wargain and Sale, whereby he might have power to diſpoſe 
the Eſtate as he pleaſed; and he Having eleaed to take 
it by Jnrolment, and diſpoſed the ſame by Act erecuted in 
his Life, it was apparent he intended to take it ſo as 
to diſpoſe it, and therefoze- no reaſon in Equity to make 
any other operation of this Conveyance than the Law 
made. 

There was ſome diverſity of Opinion among Counſel 
touching this Cale; but the Parties agried among them- 
ſelves, and it was not argued at all. 


1 
11 


Tbe Lord Keeper. 
Fuſtice Twiſden. 


Read againſt Read. November 25. 


DE Lady Read, Tife of Sir John Read, had by 
Petition got a Ne excat Regoum againſt her Hus. 
band, upon ſuggeſtion that ſhe Having gotten a Sentence 
fo2 Alimony agatnſt him tn the Spiritual Court, he re- 
fuſed to obey it, and in avoidance of it thzeatned to go 
beyond Sea. 
The husband moved fo2 a Superſedeas of this TAtit, 
and whether it lies in this Caſe was the Queſtion. 
Foz the Puband it was ſald, that every man map tra- 
vel where he will, unleſs he be pꝛohibited by the Kings CUrit, 
Dyer 296. This Crit is a Pꝛerogative TUrit, which the The nature of a 
Ring map uſe as he hath the care ofthis People, 2 Inft. 54. Writ of Ne exe; 
A TUrit de Sccuritate invenienda not to go beyond the © Regnum. 
2 2 Seas; 


& 
I. in Cancellaria. 


— — 


an —— 


= 16 Term. Mich. 30 Car. 1 


— — — —— — 


—— — —_ —— 


Seas, lies not againſt a Layman, but a Clergyman only, 
qui habet Curam Animarum, and they are to maintain the 
Laws of the Church, which if they went beyond the Seas 
they might adhere to the Pope, and they have no tempozal 
Eſtate to oblige them to ſtay here, and this CUrit ought 
to be indoxſed Patronus ſequitur hoc Breve; but in this Caſe 
no Patron, no Clergyman. 19 Jac. in the Caſe of Welby 
and Stevens at the Suit of his Creditoꝛs which were many, 
there this CUrit was granted; but a Bill was filed, and 
none here, Criſp againſt Biſhop, 15 Car. 2. The Urit 
granted upon Suggeſtion he was indebted ; but on putting 
in Decurity, it was ſuperſeded, wh 

On the other ſide, fo2 maintaining of the TUrit, and on 
the behalf of the Lady it was ſaid ; The King may reſtrain 
a Subject from going out of the Realm, Kaowls againſt 
Luce, Moor 109. Selden's Janus Angliæ 92. ſaith, Jt extends 
tam Laicis quam Clericis. There is no other CUrit but 
hs, and if this go not to a Layman, then there is no 

tit to a Layman. Jts true, all TUrits in the Regiſter 
are Clericis; but that's but an Addition. The ground of 
the Nirit is, That a perſon is going beyond Sea to the 


2 der. prejudice of the King 3 and the Crit is to give Security 
mem es tor 2 not to go till the King licence him, Leigh againſt Bever, 


private matter 
without a Bill, 


9 Jac. A Preſident 9 Car: 1. Meads Caſe, a Ne exeat Reg- 
num awarded fo2 a pzivate matter. Hill. 52. Boyl againſt 
Slugborough, Jt was a Queſtion, TUhether this TUrit was 
grantable at the Suit of a pꝛivate perſon. 

But the Court reſolved this TUrit well lies in the pꝛin⸗ 
cipal Caſe, and will not ſuperſede it. 
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The Lord Keeper. 
Chief Baron H ales, 
Fuſtice Archer. 


Dame Margaret Pridgeon, Reli of Sir Francis 
Pridgeon, againſt the Executors of Sir Francis 
Pridgeon in 7ruft for Robert Pridgeon, Oc. 


Fter ſeveral Debates on both ſides befoze the Low * 
Ae per, This Cauſe came to be further heard by 
him in November 1668. aſſiſted with the Low Chief Ba⸗ 
ron Hales, and Judge Archer. And theCaſe was thus: 
The Plaintiff being a {dow at her Barriage with Str 
Francis Pridgeon, ſuggeſts an Agreement precedent to the 
marriage between him and her, and others on her behalf, 
That notwithſtanding her Parriage the Rents and ]ofits 
of all her own Eſtate, and what perſonal Eſtate and 
Goods ſhe had, ſhould be at her own diſpoſe 3 and that ſhe 
was poſſeſſed of certain Goods, &c. befoze her Marriage 
with him, which the Defendants, the Erecuto2s of Sir 
Francis, claimed, as being his Executo2s in Truſt fo2 the Agreement be- 
ſaid Defendant Robert his Nephew and Heir, which by the tween Husband 
ſaid Agra ment ſhe claimed. and Wife before 
Foz the Defendants it was inſiſted, that if any ſuch — 8 
Agrement were with Sir Francis befoze the Yarriage, it e . 
was extinguiſhed by the Marriage, and ſo cited Smith and 71j;c46 of che 
Staffords Caſe, Hob. 216. and the Earl of Suffolk and Ex of S 
Greenvils Cale; and inſifted ſuch like Agreement ought not was in the Com- 
to be countenanced in Equity, being derogatozp to the milhoners time. 
Rights and Paiviledges of -Yarriage. And on the de- S8 nt le. 
bating the matter of this Cauſe a Caſe between Scot and we — 
Brograve about 1639. in this Court, was cited, which was T Wige may 
thus. | : not be ſuffered, 
The TUife of an imp2ovident Husband had unknown though to good 
to him by her Frugality raiſed ſome Ponies fo2 the good Utes, to diſpole 
of their Childzen, which ſhe had diſpoſed fo2 that purpoſe, ot any Mony 
being otherwiſe unpꝛovided fo2, and this diſpoſition of the tue hath raiſed 
Wife the Loꝛd Coventry had eſtabliſhed by Decriy. But bat of ber Hul- 


afterwards upon a Review and Ifſiftance ok the Judges — by 
. 


the. 
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this Decrie was reverſed, as being dangerous to give a 

Feme power to diſpoſe of her Hugbands Eſtate, And ano- 

ther Caſe between Gorges and Chancy, which was about 

Gorge againſt Michaelmas Term 1639. was cited, which was to this 

Chancy, Mich. effec. 

__ Baron and Feme by Agreement ſeparated and lived 

A diſpoſition by apart, and agreed that the Aike ſhouid have 150 l. per 

Feme Covert of annum ſeparate Maintenance, out of which ſhe had laved 

Monies raiſed ſome Mony and put it out to Jntereſt, and took Bonds 

——_— in a Friends Name, and diſpoſed the Mony by lilli, and 

good againſt the this upon Debate was eſtabliſhed a good diſpoſition 3 and 
. this was now declared to be a juſt Oꝛder. 

| But note, That in this Caſe it was an Agreement after 

Marriage with Friends in the behalf of the like fo2 a ſe⸗ 

parate Maintenance: But in the pꝛincipal Caſe the Chief 

Baron declared, That though where an Agrament is be- 

tween Baron and Feme bekoze Marriage, that the Mike 

may by Till diſpoſe of part of her Eſtate, o2 fo2 a thing 

which is future to the Barriage, ſuch an Agr#iment is not 

Diſſolved by the Barriage; pet where an Agriement is to 

have Execution during the Coverture, as in the p2incipal 

Caſe, there the Marriage ertinguiſheth ſuch an Agreement. 

And the whole Court concluded the Plaintiff had no ground 

fo? Relief, and declared ſhe had no Cauſe of Suit but by 

wap of anticipation ; fo2 the Executoꝛs did not claim the 

Goods, but ſhe feared the other Defendant. the Jnfant, 

foꝛ whom they were Executoꝛs in Truſt, would claim the 

Goods, &c. Pet the Court declared, that they would fate 

ther conſider of the matter, and the Cauſe hath not pet 


received any farther Hearing. 


D E 


Term. Sanct. Hill. 


Anno Regis 20 & 21 Car. II. 
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Goddard againſt Complin. January 27. 


years by way of Moztgage, and after marries, gigee lent new 
and in confideration thereof, and of 5001. Po Mony on his old 
tion ſuffers a Recovery to enable him to ſettle S*#ity without 
a Jointurez and afterwards takes up moze Ponp of the vero ge. 
Yoxtgage upon the fozmer Security. The Jointreſs was n 6.4 be 11. 
Plaintiff, and the Queſtion was, UUhether the Defendant towed ir. 
— be allowed Yony lent after the Recovery and Mat⸗ 

age. 

And the Court declared, that if the Defendant had no 
notice of the Jointure when he lent the new Mony, he muſt 
be allowed it. 

Another Queſtion was, 77thether the Defendant hid what is good 
pꝛoved payment of the Mony ſuppoſed to be lent 3 and ag proof of pay- 
to that there was the Receipt in the Deed of Mortgage, ment of Mom 
the Condition of Redemption on repayment of the Pony ala Fur 
and the Defendants Dath that he {had paid it, a as 
inſiſted 


12 in Tail demiſeth his Lands fo2 ninety nine Where à Mort - 


— 
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inſiſted on, was Evidence enough of payment after ten 
years againſt any Perſon, and ſo the Court inclined, 
But the Plaintiff ſtanding upon it, that it was not ſuf- 
ficient Evidence as againſt the Plaintiff, who claimed as a 
Jointreſs, there was farther Evidence. 
A Recovery ſub- There was allo. this Queſtion put, Tenant in, Tail 
ſequent to a col- oꝛtgageth fo2 yeats, and atterwatds upon Martiage in 
lateral purpoſe Conſideration thereof ſuffers a Recovery to ſettle a Join- 
ſhall enure to türe, &c. Uhether this Recovery ſhould enure to make 
make good pre- good the Mortgage, it being deſigned fo2 the Marriage 
cedent Eſtates. Settlement only. Which was anſwered, Jf no Recovery 
had been, there could have been no Jointure, And the 
Jointreſs could not have avoided the Boztgage. And lhe is 
in by the Act of her Þusband ; and no ſubſequent Ac of the 
Dusband could avoid his own Act pꝛecedent. And it was alſa 
declared, That if Tenant in Tail confeſs a Judgment, &c. 
and ſuffer a Recovery to any collateral purpoſe, that Re: 
covery ſhall enure to make good all his pꝛecedent Aas and 
Incumbzances. wy 


7 be Mafter of the Rolls. 
Collet againſt Jaques. February 8. 


Ah nd fo PE Bill was fo2 31. fo2 a Rent of 5 s. per annum 
rears of it decree- Arrear fo2 twelve years, The Plaintiff (ſuggeſted 
ed (the Deed be- that the Deeds by which the Rent was created, were loſt, 
ing loſt) becauſe ano alſo the Rent fo2 the future, and there was pꝛook of a 
ic did not ap, conſtant payment of it till the laſt twelve years. And the 
RR what kind Maſter of the Rolls decreed the Defendant. to pay the Ate 
ol Kent it was. rears and growing Kent, becauſe he ſaid it was uncertain 

what kind of Rent it was, and ſo no Remedy at Law; 

and here the Perſon is made liable fo2 the Rent, which fo 
ought appeared he was not at Law. 


—— — ꝓö ᷑2＋ — — — 
— — — 
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The Maſter of the Rolls. 


Duncumban an Infant againſt Stint Executor of 
Stint. February 1. 


DE Defendants Teſtatoꝛ gave the Plaintiff 1000 I. an Exccutor 
to be paid at the Age of twenty one years. decreed to giv* 
The Bill ſuggeſted the Defendant waſted the Eſtate, Security tor 2 
and pꝛayed he might have his Security to pay this Legacy Legacy. 
when due; and the Baſter of the Rolls did accozdingly de- 
cree the Defendant to give Security. 


T he Mafter of the Rolls. 


Eaton Colledge againſt Beauchamp and Riggs. 
February 5. 


Pere was a Rent o2 Penſion of 11. 14 8. per annum An Executor 
granted by King H. 6. to that Colledge, iſſuing out decreed to pay 

of Lands. Riggs was Erecuto2 of the Ter-tenant, and Arrears of Rent 
to be relieved fo2 the Arrears of the Rent incurred in his which the Te- 
Teſtatrix life-time, was this Bill brought, which did ſug- tors _ 
geſt that the Colledge did not know the Lands out ok t habe to 
which the Rent went, and lo would not diſtrain. Beau- 
champ was the pꝛeſent Ter-tenant, and tho the Perſon of 
the Ter-tenant was not chargeable with the Rent at Law, 
but only the Land by way of Diſtreſs ; yet fozaſmuch as 
the Teſtatrir held the Land, and did not pay the Rent, it 
was laid, that thereby the Perſonal Eſtate of the Teſtatrix 
was augmented, And ſo the Paſter of the Rolls decree⸗ 
ed the Executoꝛ to pay the Arrears as far as he had Aſſets 
of the Teſtatozs Eſtate; 


—— 
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Fuſtice Tirrel. 


Juſtice Moreton. 
Slingsby againſt Hale. February 14. 
On a Demurrer. 


D E Bill was, A Bill of Rediew to reverſe a De: 
| cree made about twenty years fince, wherein the 
Moztgagoz being Plaintiff againſt the Moztgagee to have 
a Redemption, it was decreed accozdingly, paying the 
Mony to be found due on Account; and foz that purpoſe 
referred to a Maſter to take the Account, And it was allo 
decreed, that if the Plaintiff failed to pay the Pony at a 
day to be ſet by the Maſter, the Defendant ſhould hold 
diſcharged of all Equity of Redemption. 

Pending the Reference the Suit abated by the death of 
one of the Parties Defendant, pet the Account went on 
without any notice taken to the Court of the Abatement 3 
that the Executo2 being a Defendant ts the D2iginal Bill, 
the Maſter was attended on the behalf of both des, and 
made up his Repozt, and that confirmed and decreed, and 
that Decree inrolled near twenty years ſince. And nom 
the Plaintiff being Deviſee of the Yoztgagoz, by Bill 
of Review aſſigns theſe Erro2s, and now ercepts againſt 
the Decree. 


Firſt, Foz that in reſpect of the Abatement, there was no 
Cauſe in Court when the Account was ſkated, and the De- 
cree dzatvn up and jnrolled, | 
Secondly. That it was Erroz foꝛ the Court to make a 
Decree fo2 the Defendant to hold free of Equity of Re- 
demption on the Plaintiffs Bill. 
Proceedings al- The Demutrer was in oullo Erratum, and the Plaintiff 
ter an Abate- not intituled to a Bill of Review. 
_ _ To the firſt it was anſwered it was only an Exception 
anc nrorec, in point of Fozm, and not in point of Right ; and that 
Reverſal. the Account being ſkated and ſettled ought not after ſuch 
length of time to be let loſe oz ravelled into; and 3 
this 


Term Hill. 20 & 21 Car. II. in Cancellara. 


— — — 


— 


this Point cited the Caſe of the Lady Cranbourn and 
M. Dalmahoy. 

And as to the ſecond it was ſaid that Circuity of Action 
is to be avoided, and that there were many Preſidents of 
Decrees in this manner fo2 the Defendant, and that what 
was decreed fo2 the Defendant was moſt juſt, and could 
not be denied upon the account of Juſtice. 

And the Court declared, they ſaw no cauſe to alter the 
—_ and fo allowed the Demurrer and dilmiſt the 

ll. 

After a Complaint of this in the Lozds Houle, the matter 
of the Demurrer was reheard the ninth of March 1670. 
by the Loꝛd Keeper, Chief Juſtice Hale and Vaugban. And 
on {ong debate they ſeemed to incline againſt the Plaintiff; 
but took time to conſider. And after 21 July 167. they 


-all thzee delivered one unikozm Opinion clearly, That the A Deviſce can- 
Plaintiff being DOeviſee is not intituled to a Bill of Res not maintain 2 
view, being not in pzivity to the Teſtatoz, againſt whom Bill 4 —— 
the Decree was; as if a Judgment be againſt Land, and >*<n< l not 


the Owner aliens the Land, the Allenee cannot bing a 
(Urit of Erroz, noz the CLlendo? ; and ſo diſmiſt the Bill 
fo2 this reaſon pzincipally. Pet the Kifper and Chief 
Juſtice Hale were of Opinion that the Err02 aſſigned was 
no ſufficient Erroz to avoid the fozmer Decree; but not- 
withſtanding the Abatement the Account ought to conclude 
and ſtand as an Account ſtated. 


Fuflice Wyld. 
Weymberg againſt Tough. February 24. 
On a Demurrer. 


DE Bill was to be relieved againſt an Acion of 
Debt foz Ponp due to the Defendant as a Mer⸗ 
chant, from the Plaintiff, fo2 Mares ſold in Denmark. The 
Equity was, That in the time of Qoſtiiity between that 
Crown and this, the Defendant being a Subjea to this 
Crown, the Plaintiff was fozced to pay the Monp he owed 
the Dekendant to Commiſſioners autho2ztzed in that behalf 
to the King of Denmark; and that by the Articles of Peace 
between the two Crowns, it 4 agreed, That — 
2 a 


in privitv. 


Where Articles 
of Peace be- 

tween 2 Crowns 
can diſcharge a 
Subjects Debt. 


— 
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Chancery a 
Court of State. 


ſo exaced from each others Subjeas ſhould be compenſated 
by ſetting one againſt the other, and that the Parties that 
paid the Mony to either of the Kings D2ders ſhould be dil⸗ 
charged againſt the Creditoꝛ. 

To this Bill the Defendant demurred, and inſiſted there 
was no Equity, and that if the Articles did bind pzivate 
Perſons, they were as good at Law as here; but at Law 
they did not bind, foz the Oefendant had a Gerdi. 

F02 the Plaintiff it was inſiſted, That the Chancery was 
a Court of State, and that the Articles of Peace were 
inrolled there, and that the Bill was to have TUlitneſſes ex⸗ 
—— beyond Sea. The Judge owered the Defendant 
to anſwer. 


The Lord Keeper. 


Marah More againft Nicholas Grice and others. 


p E Plaintiff Marah's Bother was Siſter of theDe- 
fendant Grice, and by Articles of Agreement made 
between Thomas Mote the Plaintiffs Father and Nicholas 
Grice the Defenvant- (in behalf ok his Siſter the Plaintiffs 
Mother, ) it was agr#d, That in conſideration of 8001. 
agreed to be given with the Plaintiſfs Mother in Poꝛztion 
to the Plaintiffs Father (whereof 6001. was Nicholas's 
own free Gift,) That the ſaid Nicholas ſhould ſtand ſeiſed 
in truſt of the Lands in queſtfon, as a Jointure, fo2 the 
pꝛoper uſe of the Plaintiffs Mother fo2 and during her na- 
tural Life, the Remainder to the Iſſue of her Body (which 
the Plaintiff only fs) the Remainder to the right Heirs of 
Thomas More. Theſe Lands were in truth moztgaged by 
More befoze, and the Defendant did pay him 500 1. of the 
Poztion, and was wought upon bp him to deliver up the 
Articles, and fo2 5 1. to releaſe to More the Lands, and 
More and his Cite had by Deed and Fine ſold the Lands 
away; and ſo to be relieved againſt the Bzeach of Truſt 
was the intent of the Bill. 
And fo2 the Plaintiff it was inſiſted, that the Deſcendant 


| ought to make good to the Plaintiff the value of the Lands 


ever ſince her Mothers death, who died about 20 years ſince, 
and the full value of the Lands, if to be (old (by the Agre- 
ment the Lands being to come to her immediately after 
her Mothers death.) But 


2 


——— — — 
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But fo2 the Defendant it was inſiſted, That if there 
were a Bzeach of Truſt, it was no ill intent in him, no2 
any thing to his benefit, but ta comply with the neceſſity of 
the Plaintiffs Father (who is till living,) and if a Settle⸗ 


ment had been made_agcowding to the Articles, it might 
have ben ſo auarde 4 


t he and ius, life oy ave 
pyented the Fftate fro ming to the Plaintitf. And 
they did after ſell the Lands by a Fine; and HoweVet the 
Plaintiffs Father, accozding to the true meaning ok the 
Articles, wag to have hap at leaſt an Cate fo? Lite in the 


Lands: Fo? it was abſurd to think, that the Pusband in 


Marriage ſhould ſettle his Lands on his ITlike and her Iſſue, 
and exclude himſelf fo2 life; and being mentioned in the Ar- 
ticles, that the CTlite ſhould have them fo2 a Jointure, and 
after to her ue, The dery wozd Jointure did imply that 
the DPusband ſhould have an Eſtate fo? his life as well as the 
Nite, and that was the uſual way of ſettling Jointures fo; 
life on the Husband, and then in Remainder to the CUife fo2 
life, And it was laid, Chat if a Bill had been bzought againſt 
More to compel him to make a Settlement accozding to 
the Articles, the Court would never have ercluded him of 
an Eſtate fo2 his own life. And of this Opinion the Los 
Keeper declared he was as to the Pugbands Eſtate foz life, 
and that he ought to have the Pꝛemiſes by intention of 
Agreement foz life, And therefoze, and inaſmuch as 600 l. 
of this Poztion was agved to be given by the Defendant 
as. a free Gift af his own, and it was uncertain what the 
value of the Lands might be after the Plaintiffs Fathers 
death, and there was 300 I. of the 800 l. unpald, the 
Low Keper popoſed, that the Plaintiff ſhould have the 
ſaid 300 |. with Damages, and the Defendant to pay it 
her accoꝛdingly. And ſo it was decreed, 


The word 


(Fointure)in an 
Agreement, im- 


plies, that the 
Husband ſhall 


have an Eſtate 
for Life as well 


as the Wife. 
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Hele againſt Stowel. May 8. 


E -debiſed his Lands to his life 
during the Dinozty of his Son, and dies, and 
bath only a Poffhumus Son, and by his Till 
gives his Wife power to make Leaſes to raiſe 

Monp to pap Debts, &c. The TUife enters and takes 
the Pꝛolits, and then marries a ſecond Þugband, and 

Where Rents he lives ſome years, and takes the Pzofits, and dies, 

taken by colour and the Mile continues to take the P2ofits of ſuch part 

of a Title that's of the Land as ſhe had not let; tog ſhe did let ſome part 
rw, gh actoding to the Mill. This Son attains his Age, and 
wat — 1 ” poves a Revocation of the Till, and pꝛays his Mother 

Bailiff may account. 

Ozdered that ſhe ſhall account fo? all the Pꝛoſits that 

Herſelf o2 her Pusband took; and the reaſon was, that ſhe 

ſhould be ſaid to take them till the Infant was 14 years of Age, 

as Guardian, and after as Bailiff. And ſhe was to anſwer 

as to what her Husband ok; as in a Devaſtavit, the TUife 

having no notice of the Revocation, had paid Legacies 
charged on the Lands by CTlill. 

—— 2 Owered that ſhe be allowed thoſe. But as fo2 the Leaſes 

91 - „ — ſhe had made, tho they were fo2 Fines and full Rents, tho 

found to be re- (DE Offered to account fo2 the Fines and Rents, The Court 

voked, allowed. would not make them god, becauſe the Mother could not 


ſet 02 let Lands. - The 
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T he Lord Keeper. 
7uslice Rainsford. 
Fuftice Wyld. 


Holſtcom againſt Rivers. May 10. 


TY E Defendant and one Collins were Facozs fo? the 
Plaintiff in Spain befoze 1654. In that year they ſent 
him to London on account, and charged themſelves with 
divers Gods of the Plaintiffs in ſpecie. In 1656. there 
hapned an Imbargo on Engliſh Ships and Scds in Spain, 
and a Seizure of all the Gads in the Defendants and 
Collins Hands, and on their Bols, and the Defendant 
was caſt tn Pꝛiſon on that account, and the Bill was yow 
to call the Defendant to an Account (Collins being dead) 
without making his Executrix a Party. | 

Foz the Defendant it was tnfiſted, That by reaſon of 
the Seizure and Jmpziſonment, he could not account, ha⸗ 
ving loſt his Books, and never ſeen them ſince, and that 
the Plaintiff had been twice over with Collins Executrix, 
and ſhe was no Party, and that after this length of time. 
it would be hard to dzaw the Defendant to an D2iginal 
Account. 


Court. Jt was reſolved kor: Law, That (tha inter The ſurviving 
Mercatores jus Accreſcendi hath no place,) yet the ſurviving Factor is an- 
Faco2 was to account fo2 what wag made by himſelf o2Co- ſwerable for 
Facto23 and yet it was agred, that in this Caſe an Account himſelf and Co- 


lies againſt the Executrix of the dead Faco2, And ſo it was Fact 


Or. 


ozdered, That in reſpect of the length of time ſince the The Executor of 
Account was ſent, and no clear pzwf of any Exception to the Co- Factor 
it till after the Seizure, and that when the Account was firſt dying is ac- 
ſent over the Plaintiff was wait to, to (end his Exceptions countable. 


ſp&xdily, if any he had, that the Account ſhould not be ra- 


velled into, but ozdered the Defendant to acconnt foz, and an account reft- 
ſatisfie what had been made by ſale of the Scds remain» cd upon 14 years 
ing in ſpecie in the kozmer Account befoze the Seizure. is conclutive. 


But in regard of the length of time, and the loſs of the 
Bols (which the Defendant had ſwom by his Anſwer ) 
It was ozdered, That the Defendant ſhould not be charged 


in this Account fo2 moze than accowing to his own Oath 


what 


he 
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what was made, oz he did remember oz believe was made by 
Where an Ac- the ſale of thoſe Goods. And with theſe Directions, it was 
; countant having referred to Merchants to take the account, who made a 
loſi his PRs direction tending to dꝛaw a harder direction from the Court 
no _ oo be upon the Defendant in the way of his accounting. Where: 
— beyond upon his Lozdſhip appotnted to rehear the Caule, and the 
his own Oath, (ame was accoꝛdingliy reheard by him, aſſiſted by Pz. Ju: 
ſtice Rainsford and 1. Juſtice Wild, and upon long debate 


the fozmer Oꝛder was confirmed. 


Prat againſt Colt. May 11. 
. On a Demurrer. 


AT -: Þ E Plaintiff had a Judgment againſt George Colt, 

Lands no Aﬀets. and bꝛought his Bill againſt his Heir, to ſubject cer- 
tain Lands which he had a Decree of this Court foꝛ, upon 
a Truſt fo2 his Father and his Heirs to ſatisfie his Debt; 
and the Defendant demurred, and this Demurrer allowed: 
And the Lozd Keeper conceived it all one with Bennet and 
Box's Cale, But quære ſince the Statute of Frauds and 
Perjuries. 


D E 


Term. Sanct. Trin. 
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/ T be Lord Keeper. 
Twiſden, 


Fuſtice W yld, 
Rainsford. 


Vachel againſt Vachel and Lemmon. July 1. 
T 25 Vachel by his laſt Cuil in CUriting deviſeth 


to the effect following, (viz.) I give the Uſe 

of all my ſeveral Paintings and Books of Print, 

my coloured ColleQion of Medals in Gold, Silver 

and Brafs, all my rare Turnings of Ivory and Guyacomb, with 
my Preſs of Books and Cheſt of Drawers with the Per- 
ſpective in it, to my dearly beloved Wife (being the De- 
fendant Rebecca Vachel) during the Term of her natural 
Life: And my Will is, That if ſhe be with Child of a 
Son, that then after her deceaſe the ſame Paintings, Books 
of Print, &c. (ball be left, remain and come to the ſame 
Son ; But if my Wife be not with Child of a Son, or if the 
ſame Son ſhall die without Iſſue Male of his Body, then my 
Will is, That all the ſaid Paintings, Books of Print, &c. 
after the deceaſe of my ſaid Wife, and the death of fuch 
S Son 
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Son as my Wife is now with Child of, ſhall come ard re- 
main to the uſe of Thomas Vacheh (the Father of the Plain- 
tiff ) of which my Will 18, That the ſaid Thomas Lache (hall 
have the uſe only during his Life, and that he leave them 
to my Kinſman Thomas Packet his Son (the Plaintiff) and 
that he ſhall as far as in him lies, ſo diſpoſe thereof to him 
that ſhall by Gods Bleſſing next ſucceed himſelf in my Man- 
nors and Lands in'the County of Berks, that they remain 
as an Heir loom, and go and remain to ſuch Perſon and 
Perſons as ſhall inherit my ſaid Mannors and Lands, who [ 
deſire may prove Lovers of Learning, Ingenuity and Arts, 
which Clauſe the Defendants inſiſting to be revoked by a 
Codicil, and the Batter as to that Point having been fully 
heard, and his Lozdſhip having had the Opinion of Civilians 
therein, did on the firſt of May laſt declare his Judgment 
to be, That the uſe of the afozeſaidRarities was well ſet- 
led by the Mill of the (atd Teſtatoꝛ upon the Plaintiff Tho- 
mas Vachel after the death of the ſaid Defendant Rebecca 
Vachel, and not revoked. But the Defendants Councel 
then inſiſting, That tho they were admitted to be agrable 
to the Civil Law, yet the very Limitation in the Clauſe of 
the Mill of the Rarities to the Plaintiff was void by the 
Common Law. His Lowſhip foz the Oefendants farther 
ſatisfaction, declared he would have the Opinion of the 
Lozds, the Judges therein upon that ſingle Point of the 
Limitation of the-Rarittes, whether the lame were a good 
\ 02 void Limitation. And the Cauſe now ſtanding in the 
* aper fo? a determination in that Point, his Loꝛdchip de⸗ 
SD clared he had adviſed with the Lozds the Judges, and now 
1 aſſiſted with Mz. Juſtice Rainsford and Mz. Juſtice Wyld, 
| upon deliberate. conſideration had of the Clauſe afozeſaid, 
in the Will, whereby the uſe of the Rarities are deviſed to 
the Plaintiff after the death of the ſaid Rebecca Vachel; 
And koꝛaſmuch as the ſald Thomas Vachel the Plaintiffs Fa- 
ther died in the life-time of the ſaid Tanfield, and the Dee 
fendant Rebecca being not with Child of a Son, fo as the 
Contingencies upon which the Limitation was made never 
A Limitation of happening, Dis Lozdſhip with the Lows the Judges were 
perſonal Chat all clear of Opinion, that the Deviſe of the laid Thomas 
— 1 Vachel was an abſolute Deviſe, and god in Law, and that 
mavder fe an. the Defendant Rebecca Vachel ought only to have the uſe of 
other, good. the ſaid Rarities during her life only, and the Plaintiff is 
to have the ſame after her death accoꝛding to the ſatd TUill, 


and doth ozder and decree the ſame accoꝛdinglp, and that the 
Defendant 


> 
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Defendant be examined upon Interrogatozies fo2 the diſco- 
very of the particulars of the Rarities and Matters ſo de. 
viſed, and that an Inventoꝛy of the ſaid Rarities be made ac- 
cozding to the (aid Oꝛder of the firſt of May. And as touching 
Security now pꝛaped bythe ]latntiffs Councel, and other 
Matters fo2 final compleating this Decree, the Court de- 
clared, that the ſame was not the pzoper Buſineſs of this 
day, and they would not now determine the Matter, but 
leave the Plaintifk to move this Court therein, and then 
ſuch farther Dder ſhall be made as ſhall be juſt, 


T he Lord Keeper. 
Twiſden, 
Juſtice q Rainsford, 


Wyld. 


Wood againſt Sanders, 4 Sanders againſt Wood. 
To: July 1. 


Long Term of years was aſſigned upon a Truſt to 
permit the Father to receive the Pꝛotits fo2 ſirty 

years if he live ſo long; and after his death to permit the 
Mother, his Wife, to receive the Pꝛoſits fo2 ſixty years, if 
the ſa long live; and after the death of the Father and 
Mother to permit John the Son his Erecutoz, &c. in caſe 
he ſurvive his Father and Mother, to receive the Kent, &c. 
And that the Truſtees at the requeſt of John after the death 
of his Father and Mother ſhould aſſign to him, his Execu⸗ 
to2s, &c. But if John die in the life-time of his Father and 
Mother, and leave Jſſue; which ſhall be living at the death 
of his Father and Mother, then the Truſtees to affign the 
Pꝛemiſes to ſuch Son of John which ſhall be his eldeſt Son 
at that time, &c. but if John die without Jſſue befoze any 
ſuch Aſſigument, that then the Truſtees ſhall permit Edward 
another Son of the (atd Father and Mother, and the Heirs 
of his Body, and in default of ſuch Jſſue Nicholas a third 
Don of the ſame Father and Mother, and the Heirs of his 
Body, and fo2 default of ſuch Jflue the Executozs, &c. of 
Nicholas to receive the P2ofits of the Þ2emiſes during the 
Term, to their own Ales: John me Inteſtate in the m 
2 is 
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his Father and Mother, and without Iſſue, and befoze any 
Alſignment the Father and Mother die; Edward the Son 
enters and receives the Pꝛotfits, and dies Inteſtate without 
Iſſue ; Elizabeth his TUife takes Adminiſtration,enters and 
receives the Pꝛoſits; Nicholas the third Son takes Admi⸗ 
niſtration to John his Bzother, and pꝛocures the Truſt's 
to aſſign to him. 
The Queſtion was, TUho hath the right to this Leaſe, 
Whether Nicholas the Adminiſtrato2 of John (who died in 
his Fathers life) o2 the Adimiſtrato2 of Edward, who en- 
— life, 02 Nicholas the third Son in his own 
right: 
Where the Truſt It was unanimouſly reſolved, That where the Truſt of 
of a Term is to u Term is to one fo2 Life, the Remainder fo2 Life, the 
one for lite, the Remainder to a third Perſon fo2 the whole Term (if he 
1 * out live the Tenants fo2 Life) the Remainder to another as 
— — 1 Heir to Edward the Son, and the Heirs of his Body, that 
third Perſon (if the Remainder to the third Perſon, viz. John, being meer: 
if he outlive the ly Contingent, was not (a veſted in him as that his Execu⸗ 
Tenant for Life) toꝛs could have it, he dying befoze His Father and Mother, 
the Remainder and that the contingency not hapning, he dying in the life 
to another and gf Tenant fo2 Life, the Remainder over to Nicholas was 
— 4 well limitted after ſuch a contingent Remainder, Vide as ; 
er to this Point the Caſe of the Duke of Norfolk. 


1 


to the third Per- 
ſon (he dying 
before, Tenant : 
for lite) does not 5 
veſt it in his Ex- 2 
ecutors. 
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CANCELL ARI 4. 


The Lord Keeper. 


Smith againſt Palmer. October 25. 


PON a difference between the Plaintiff and one 
John Browning, an Award was made that Browning 
ſhould pay the Plaintiff 5 1. in hand and 23 1. 
at ſeveral days, -and fo2 that purpoſe Browning 
to enter into a Bond of 50 1. penalty. This Bond was 
taken in the Name of Brown. Browning exhibits his Bill 
againſt Smith, and Brown (uggeſting a Fraud in obtaining 
the ſatd Bond, and that the lame was in Truſt fo2 Smith. 
Smith and Brown joyn in an Anſwer to that Bill, and 
there Smith ſwears that he was indebted to Brown moze 
than 23 l. and that Browning being awarded to pay him 
that 23 l. Brown did accept of that Bond fo2 ſo much of 
what Smith owed Brown, and ſo ſaid it was not upon any 
Truſt fo2 Smith, but taken to Browns own uſe, Brown 
being dead and the Defendant his Erecutoz, The Plain⸗ 
riff Smith by his now Bill ſteks to have the Bond out of 
Browns Exetutozs hands, and chargeth his Name to have 
bien uſed in Truſt fo2 the Plaintiff. oh 
E 
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The Defendant pleads the fozmer Anſwer in the other 
Cauſe, and that thereby the now Plaintiff had denied any 
Truſts in Brown fo him, and ſwoze the Bond was taken 
in Brown's Name fo2 his own uſe, prout. 

The Plaintiff replyed, that Brown was his Solicitoz in 
the other Cauſe, and that he anſwered by his advice, and 
that he adviſed it was fit to anſwer to them, and fo? that 
purpoſe adviſed the now Plaintiff, befoze he put in that 
Anſwer, to enter into a Bond to Brown foz moze Mony 
that ſo he might ſwear as he did in that Anſwer, which 

nn Bond he p2omiled Smith to deliver back when he had put 
lags er in his Anſwer, and did ſo, and averred he was at the 
iat fre aner whole Charge in defending the Suit, and that Brown 
on Oath in ano- after that Anſwer owned the Truſt in that Bond of 23 1. 
ther Cauſe had fO2 the Plaintiff, and there was p2oof of that. 
denyed the Truſt And upon the hearing of this Cauſe it was taken to 
becauſedrawnin he a Fraud in Brown to dzaw the Plaintiff in to put in 
oc "hg lo by ſuch an Anſwer upon Oath in the other Cauſe, that the 
_— Bond was in Truft fo2 him: And the Defendant was 
decreed to deliver up the Bond to the Plaintiff with a Let- 
ter of Attompy to put it in Suit. 


At the Rolls. The Maſter of the Rolls. 


Richard Weſt Clerk , and divers others: the Church- 
wardens and Overſeers of the Poor of Great 
Creaton, againſt Knight and his Wife, Execu- 
trix of John Palmer. October 27. 


OHN Palmer had by Till given 501. to the Pariſh 

of Great Creaton, where he was bon (without ſaying 
eo what uſe) The Miniſter, Churchwardens and Dverſars 
fo? the ÞPoo2 erhibited this Bill fo2 the 50 1 ſuggeſting 
that he intended it fo2 the benefit of the Pooz. 

*The Defendant the Executrir confeſſed the Deviſe, and 
offered, if ſhe were bound to pay it, to aſſign ſome Secu⸗ 
rity fo2 Mony owing to the Teſtato? to ſatisfie it. 

10 May 1669. This Cauſe was firſt heard by the Pa⸗ 
ſter of the Rolls: And it being then inſiſted by the Deken⸗ 
dants Counſel, that the Deviſe was votd, and that the 
Pariſh being no Cozporation could not ſue fo2 it by D2t- 

| ginal 
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ginal Bill, and that it was a void Oeviſe fo2 that there 
was no Ce limited touching the 50 1. whether it were fo2 
the Poo2, o2 fo2 Repair of the Church, 02 Þighways, &c. 
And it was ſtood upon that if the Plaintiffs had any 
ground of Reltef, it muſt be by Commiſſion of charita: 
ble Uſes, and not by Bill. The Maſter of the Rolls 
ozdered Pꝛeſidents to be pꝛoduced befoze he would deliver 
his Opinion. | | 
And now at this day upon farther hearing of the Caule, g.;.c given by 
a Decree of this Court 30 June 1657. was pioduced, pill on the Sta- 
St. Johns Colledge againſt Plat, where upon the advice cute of Chari- 
of four Judges, it was reſolved, that upon an Oziginal cable Utes. 
Bill the Chancery might relieve within the Statute ok  _ 
Charitable Ales, and therefoze and inaſmuch as the 50 1, Pagen 
was the perſonal Legacy, and no Deviſe of Lands de. J) wheat la 
creed, that the 50 1. be paid as far as the Defendants ing to what ule, 
have Aſſets of their Teſtatoz, and directed it to an Account decreed to the 
ta ſee what Aﬀets, and the Paſter to whom it was refer» Poor of the Pa- 
— — oh the Mony diſpoſed fo2 the benefit of the Pooz of ri. 
the Partſh, 


The Lord K eeper. 4 
Fuitice Windham. 


Baron Turner. 


Nelthrop and Margaret his Wife againſt Hill, 
Biſcoe and Ann his Wife. October 6. 


ÞJS Cauſe was heard firſf befoze the Low Keper. . 
The Caſe, The Plaintiff Margaret and the De⸗ 
fendan: Ann were the two Daughters of Smith, who 
having made his Mill eighteen years ſince, and Hill Exe- 
cuto2 and Curato of the Childzen (both then in Infancy) 
by his Till gave ſeveral Legacies, and then gave t 
reſidue of his perſonal Eſtate to be equally divided be- 
twe#n his two Daughters, Ann and Margaret; and if both 
die befoze Marriage 02 full age, then he deviſeth it over 
to another, Biſcoe marrieth Ann the eldeſt Siſter, and then 
one Molety of the Eſtate, which was good, and in the hands 
of the Executoz, is paid to Biſcoe and his mm 
ncoe 


—— 
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Where a Lega- 
tee ſhall refund 
for want of Aſ- 
ſets, 


Biſcoe ſettles a Jopnture fo this on his TUlife, and gives 
the Executoꝛ a diſcharge. | | 

Afterwards the Executoz puts out the other Motety 
(Margaret being ſtill in Minozity) on Security, and part 
of it is loſt, Then Margaret marries Nelthrop, and they 
bzing this Bill againſt the Executoz, and Biſcoe and his 
Taife to have a Contribution towards the loſs bom by 
them, and to have Biſcoe refund. 

Upon the firſt hearing it was ſo decried unleſs Biſcoe 
ſhewed Pꝛelidents to the contrary, 

Now upon farther hearing this day (viz.) 10 Jan. 1669. 
befoze the Low Kieper, Mz. Juſtice Wild, and 2, Baron 
Turner, Jt was fo; Biſcoe inſiſted, That by the Parriage 
of Ann, her moiety became due, and the Devile over is 
defeated ; ſo that if Biſcoe and his Wife had bꝛought their 
Bill fo2 it, the Executoꝛ could not have denyed payment 
of it, and ſo Biſcoe hath done no fault, who hath not his 
Mony till due, and he is not concerned to look any far- 
ther; and in lieu of the Potion a Jopnture is made, 
and a Releaſe fo2 the Legacy is given; and p2obably if 
the Erecuto2 would not have paid, Ann might have loſt 
her pzeferment, and the Erecuto2 was by the Will the 
Curatoꝛ of the Childꝛen. And it was ſaid, that by Anns 
Marriage firſt ſhe became firſt intituled. And it was in⸗ 
ſiſted that where Legacies are payable at (ſeveral times, 
and the Legacy that is firſt due is paid when due, and 
there is Mony in the Executoꝛs hands to pay the other 
Legactes, that if a loſs fall on that afterwards, there is 
— in that Caſe to put the firſt paid Legatæ to re⸗ 

und. 

Foz the Plaintiff it was inſiſted, That there was in 
this Caſe no time limited fo2 payment of either; and 
that by the Marriage of Ann the Deviſe over being de⸗ 
feated, both became due and payable, the Deviſe being 
indefinfte without any expꝛels time of payment : And the 
Plaintiff Margarets Jnfancy ought not to turn to her 
Hejudice; and that it was the Teſfatozs intention that 
they ſhould have it equally, one as much as the other. 
And if Biſcoe had ſued, the Executoꝛ might have required 
Security to refund. 

And it was ſaid and admitted by the Court, That if 
Executoꝛs pay out the Aﬀets in Legacies, and afterwards 
Debts appear, and they be foxced to pay them, of 
which they had no notice befoze the Legactes paid, _ 
the 
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the Executozs by a Bill here might fozce the Legates to 
refund. 
But as to that it was anſweren, That Caſe was not 
like to this; fo2 there was not enough to pay all when 
the Legacies were paid: But here was ensugh when the 
Legacies were paid, to pay all, and the loſs ſince; 
And fo2 the Plaintiff it was farther inſiſted, That a 
diviſion could not be made without the Plaintiff Marga- 
ret Called to it; and the Caſe of Grove and Banſon inſiſted 
on, where Banſon had a Conveyance and Statute fo his 
(Uifes Legacy, and pet put to refund. 
But as to that Cale it was anſwered, There was not 
any Payment, but a Security, and by that he would have = 
had a Redemption; lo this payment was nat paid, but ere- 
tutozp. And the Plaintiff cited the Caſe of Picks and Picks againſt 
Vincner upon Sir Henry Martins Certificate, which wag er 29 Och. 
the 29th of October, 1639. and was in ſubſtance thus, 639. 
That an Executoz may not pay one if he hath not enough 
to pap all. And an Executoꝛ is not bound to pay a Le⸗ 
gacy without Security to refund, if there be want of x... not 
Aſſets to pay either Debts 02 Legacies, which was not, bound to pay a 
as is ſaid, to this purpoſe, there being at the time when Legacy without 
this Legacy was paid, enough to pay all. Security to re- 
Owered the Cauſe be ſet down to be re- heard ozig: fund. 
nally as well againſt the Executoꝛ as the Legatæ Biſcoe 
and his Atte. 
Quære. Ik there be not a difference between Debts 
and Legacies thus; Debts may appear to the Erecutozs, 
but Legacies appear in the Will. And Quzre, ik there- 
foze Executo2s be not bound moze ſtrictly to take Secu- 
rities againſt Legacies that do appear, than Debts that 
do not. 


— 
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The Maſter of the Rolls. Firſt Hearing. 


2. C. 21, Charles Fry Gent. and the Lady Ann his Wife, 


1V ch. 19g. 


and Mountjoy Fry an Infant, by their Guar- 


hed. 96.399. fan, againſt George Porter an Infant, by 


+ 
2 
7 


| George Porter his Uncle and Guardian. Octo- 
ber 13. 


Ountjoy Earl of Newport had two Daughters, 

Iſabella, who by his conſent married Nicholas Earl 
of Banbury (whoſe Daughter the Plaintiff the Lady Ann 
is,) and Ann, who without her Fathers conſent married 
Thomas Porter Eſquire, by whom ſhe had George the Oe: 
kendant the Inkant. 

The Earl of Newport being ſeized of Newport - Houſe 
in Fir, by his ili in TUriting devileth in theſe N oꝛds: 

Item, I give and bequeath unto the Lady Ann Counteſs 
of Newport, my dear Wife, all that my Houſe called New- 
ort. Houſe, and all other my Tencments in the County of 
Middleſex, for her Life, and from and after the death of 
my faid Wife, I do give my ſaid Houſe and all other my 
Tenements in Middleſex unto my Grandchild the Lady 
Ann Knowls, the Daughter of Nicholas Earl of Banbury, 
by the Lady Iſabellz, my late Daughter, and the Heirs of 
her Body to be begotten. Provided always and upon Con- 
dition, That my ſaid Grandchild the Lady Aun Knowls do 
marry with the Conſent of my ſaid Wife, and of Charles 
Earl of Warwick, and of Edward Earl of Mancheſter, or 
the major part of them. And in caſe the Lady An» Knowls 
do and ſhall marry without the Conſent of my ſaid Wife, 
or the major pert of my Truſtees aforeſaid, or ſhall hap- 
pen to depart this Life without any Iſſue of her Body, 
then I will and bequeath all my ſaid Premiſſes unto my 
Grandchild George Porter, Son of my deceaſed Daughter, 
the Lady Ann, late Wife of Thomas Porter Eſquire, and to 
his Heirs for ever, - 

The Plaintiff Fry after the death of the Lozd New- 
port ſtole away the Plaintiff, the Lady Ann, in the night 
from Newport-Houſe (where ſhe lived with her Gzandmo: 
ther) over the Garden Tall, and ſo ſoon as ſhe — 
mi 


139 


— — 


Term. Mich. * Car. II. in Cancellaria. 


miſt by her Gzandmother, and che was infozmed ok this 
fact, ſhe ſent to the Earls of Warwick and Mancheſter 
to inkoꝛm them of it, who both pꝛoteſted againſt the Mar⸗ 
riage as unfitting fo2 the young Lady, who was at that 
time about fourteen years of age, and declared their utter 
diſlike of it, Afterwards theſe two Earls being examined 
fo2 the Plaintiffs as Citneſſes in the Cauſe, ſay, That 
they do aſſent to the: Marriage, and that they do not 
know but that if their Conſents had been asked fo2 befoze 
the Marriage, ſuch reaſon might have been given as they 
might have conſented to it. And they and other TWitnefles 
ſpeak as to the Earl of Newports intent and krequent 
Declarations, that the Plaintiff the Lady Ann ſhould 
have Newport- Houſe, which the Plaintiffs Counſel would 
lay weight upon to interpret the meaning of the Mill to be 
in terrorem only, and not to defeat the Deviſe to the Lady 
Ann. | 

The Bill was to be relieved againſt the Condition and 
the Beach of it. 

And fo? the Plaintiffs on the firſt Hearing, which was 
befoze the Maſter of the Rolls only (in the Low Kipers 
abſence) Jt was inſiſted on by Serjeant Fountain, that 
there were the things in Equity upon which the Plaintiff 
ought to be relieved againſt this penalty. 

iſt. That there was no other reaſon foz this Condition 
and Penalty but to pzevent the Ladys Marriage without 
Conſent, and therefoze it was to be expounded in terro- 
rem only. a 

2dly. That this young Lady was but kourten years 
= and knew nothing befoze her Marriage of the Con⸗ 

tion. 

3dly. Ag ſhe was in her Jnfancy and knew nothing be. 
foze her Marriage of the Condition, ſo ſoon after as ſhe did 
know it, ſhe did go to the two Earls (her Gzandmother 
being dead) and they did appzove of the Marriage. 

Foz the Defendant it was inſiſted, that the Inkancy oz 
want of notice to her of the Condition was of no weight, 
fo2 that there was not by the Mill any Ptoviſion made 
02 any directions given to give her notice, but as ſhe takes 
by the Mill as a Purchaſer, ſo ſhe muſt take it ſubject to 
ſuch Condition as the Will hath ſubjected it to, and is 
to take notice at her peril, and an Jnfant may bzeak a 
Condition; and this aa of hers in marrying was but 
what the Earl had reaſon to expect ſhe would do befoze 

- 2 ſhe 
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ſhe came to the Age of one and twenty years, it not be- 
ing uſual fo2 Ladies of her Quality to ſtay till one and 
twenty befoze they marry. And as to the pꝛetence that 
this Condition was in rerrorem, It was ſaid, That it 
was a Limitation, and that it was by the Tull limited 
over to the Defendant in caſe of the Lady Anns Barriage 
without Conſent, pari paſſu to her dying without Jſſue. 
And though the Civil Law may conſtrue the Limitation 
in a perſonalty over in ſuch Caſes as this to be vold 
and to be but in terrorem, pet in this Court in the Caſe 
of Jnheritances, as this is, nay even in the Caſe of Per- 
ſonalty where it was limited over as here , this Court 
Where the Le- hath not at any time avoyded (uch Limitation over; 
gacy on Condi- The conſtant Difference taken in this Court being betwirt 
ton the Legatee g Condition to make the Deviſe void without limiting it 
marry with con- quer ta another, and the limiting it over to another: In 
_ = — nh the firſt of which Caſes the Court hath uſually conſtrued 
notaichltandng the Condition to be in terrorem only, becauſe there is 
the breach of the no other perſon appointed to take, as in the Caſe of Sir 
Condition, and Henry Bellaſis now cited (which pou may ſte befoze fol. 22.) 
where rot» But where it hath been limited over it hath bien always 
taken otherwiſe: As in the Caſe of Davis againſt Halton, 
November 1664. the matter here being 1000 1. part of 
what was given to the party who bzoke the Condition; 
= fo though it were foꝛ a perſonalty, the Limitation over 
good. 

The Maſter of the Rolls. There is no difference in 
this Caſe whether it be a Condition oz a Limitation, fo2 
the Penalty is the ſame in both : And this muſt be un- 
derſtood to be in terrorem; and rhe Jnfant had no notice 
of the Condition, and ſo decreed againſt the Defendant. 
And that the Plaintiff, the Lady and the Peirs of her 
Body ſhould hold and enjoy againſt him. 


Appeal. The Defendant appealed from this Ower by a Pett- 
Lord Keeper. tion, and prayed the Entry thereof might be ſtaped, and 
Chief Juſtice it was (0, and o2derep to be re-heard by the Low KRieper, 
Keeling aſſiſted with the Low Chief Juſtice Keeling, Chief Juſtice 
Chief Juſtice Vaughan, and Chief Baron Hales, 22 April, 1670. At 
— i which Hearing it was inſiſted by Serjeant Fountain fo2 
Hales. the Plaintiff that this was a Penalty in terrorem that 
the Daughter might not raſhly marry, but ſhe was then 
an Inkant without notice of it, and the Earls do appꝛove 
the Marriage. 8 
: Serjeant 
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Serjeant Maynard fo; the Defendant. Its a Limita- 
tion, not a Condition: A Mill would not paſs Lands by 
the Common Law; its by the Statute, and that ſays 
the CUill ſhall ſtand. And fo2 Notice, the Law requires 
no Notice to be given, no2 did the Earl the Deviſo2 re⸗ 
quire any: And who ſhould give Notice? The Defen- 
dant is an Jnfant, and could we give notice? Mente 
Teſtatum ratum eſt. 


M2. Solicitoz Fiach fo2 the Defendant. There can be Subſcquent ac 
no Decrte, fo2 the ſubſequent appꝛobation wozks nothing, ſent will not ſup⸗ 
and was extoꝛted by Compulſion. Foz when the Earls were ply che want of 
firſt acquainted with the Marriage, they diſallowed it, and Conſent prece- 


the Eſtate diveſted out of the Lady by the Parriage with: dent. 


out Conſent, and the ſubſequent Afſent cannot reveſt it. 
The pzimdary intention was in terrorem to reſtrain the Lady 
from an impzudent diſpoſal of her ſelf ; but the ſecondary 
Intention was, that if ſhe div marry without Conſent, 
ſhe ſhould loſe the Lands. The Gzandfather could not 
have ſettled it ſtronger than he hath. And that the Gzand- 
father may impoſe ſuch Condition on his Childzen is not 
to be denped. And if this Court could relieve again 
it, it is to incourage diſobedience in Childzen to Parents. 
And this is a Caſe purely at Law, and the matter of No- 
tice and other Circumſtances are all to be conſidered at 
Law as well as here, and if not relievable there, its the 
ſame here. And if Notice is neceſſary, as J concetve it 
is not, that is purely at Law, and poſſibly it map be found 
at one Tryal, that there was not Notice, and at another 
it may be found there was Notice; and it being matter 
of Inheritance and Freehold, the Defendant ought to be 
at liberty to try it toties quot ies. 


Serjeant Fountain. A Limitation may be at Law, and Condition 
pet relievable here: As if the Condition be to have the may not be per- 
Conſent in wziting, and the Conſent is had without wzi- formed in all 
ting, this Court will help in that Caſe. And he doubted circumſtances 
whether a Father can ſo p2ovide oz limit an Eſtate, as and yet be re- 
that a Court of Equity ſhall have no power over it, lo; v4 here. 


it cannot be ſo pꝛovided by agreement of Parties in Caſe 


of a Yoztgage, that this Court ſhall not give Relief z Agreement of 


and Equity is part of the Law of England : And there are 
Emergencies and Caſes which a Man cannot pꝛovide fo2 5 
as ſuppoſe the Plaintiffs had ſent to the Parties fo2 their 
Conſent, and the Meſſenger never went, but ſaid he did, 
and had their Conſent, and upon this ſhe had marcted, ſhe 


ſhould 
* 


Parties cannot 
prevent a Court 
of Equity in its 
Juriſdiction. 
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Equity regards ſhould certainly be helpt in Equity. And the end of the 

the Subſtance Till is perfozmed, (ſhe was to marry ſuch perſon as the 

and not the Earls ſhould like of, and they have appzoved, and ſo the 

Crremony. ſubſtance is perfozmed 3 and whether it be a Limitation 
02 Condition is equally penal; and a Limitation over of 
perſonal Legacies is void by the Civil Law, J grant; 
but that in ſome Caſes of a Limitation over there may 
be Equity it clearly follows in this upon the circumſtances 
of Infancy, and not Notice and Aſlent ſubſequent. 

The Court would lee J2eſivents, And then 30 May 
1670. upon peruſal of all the Pꝛeũdents, the whole Court 
agreed in one Unifoom Opinion to diſmiſs the Bill, and 
accozdingly it was diſmiſt. 


Chief Baron Hales argued thus: 
1. It is to be conſidered whether this be a good Condi⸗ 
tion 02 Limitation. ' 
2dly. CUhether any Relief be to be given againſt it. 
D 3dly. Whether upon the Circumſtances it is relievable 
ere. | 
iſt. He conceived it a Limitation and Condition both 
in Law and Equity, becauſe its collateral to the Land; 
ſhe may 'marry if ſhe will, but if without Conſent, there 
is a Penalty. | 
2dly, Its a Condition, becauſe it is to contain the 
Party in that due Obedience which Law and Nature ob- 
lige her; and ſhe ſhould have applyed to her Gꝛandmother 
fo2 her Conſent, though there had been no ſuch Condition. 
And although in the Civil Law in the Caſe of a meer 
perſonalty, the Limitation over be void, yet this is a De- 
E Rates gobem- viſe of the Lands not governed by that Law. Eſtates 
able by the JOvernable by the Law ok this Kingdom without relattor 
Common Law to another fon ought-not to be influenced by another 
ought not to be Law, and this being a good Condition, it cannot be in 
influenced by Law defeated, and there being a full breach of the Con- 
another Law. dition, as Law will not, Equity cannot help. And as 
to the Objection if there may not be Relief againſt 
breach of Conditions in Equity, there will be a great 
ſhatter in Decries already made; this Caſe is not like 
the Caſe of a Yoztgage, where the Condition is fo2 pay» 
ment of mony ; becauſe there if the mony be not paid 
at the day there, may be a compenſation made by payment 
at another day with Damages. 


3dly. Again, 
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3dly. Again, this Bzeach is not relievable in Equity, The preach of 5 
becauſe it is a voluntary diſpoſition throughout, both in Condition an- 
cquali gradu as to the Settlement and as to the blood of next toa volun- 
him that made the Settlement. And it appears by the cary diſpoſition, 
CUill of the Earl of Newport, that made the Settlement, vot rclievable in 
that he did as really intend it ſhould go over fo2 marry: Equity. 
ing without Conſent, as the Ladps dying without Iſſue. 

And he reſts much on it that there is no Deſident of 

any Relief given in this Cale; fo2 upon view of all the 7,,,., gere 
Pꝛeſidents he doth not think any of them come to this the two Caſe: 
Caſe ; and its not fit to go further than the Court hath of Peyton and 
gone already, fo2 if they ſhould, there would be no end, S% dam, and 
and its fit to ſet bounds. And as to what was offered — 3 
from the Pꝛook, that it was the Earls Intention that the Presa 
Lady ſhould have Newport · Houſe, and that therefore it was ,,j..wic 
in terrorem 3 Me ſaid that no collateral Averment to ex⸗ e 
pound the Tull ought to be admitted, fo? if there ſhould, ment = * 
there would be no certainty in any Caſe. And as to the Earls ;cceived to ex- 
appꝛoving the Marriage ſince, he laid they were charitable pound a Deviſe 
therein; and though Equity will favour Jnfants, pet an of Land. 
Jnfant may be bound by Law to a perfo2zmance of a Con- 

dition; and inaſmuch as this Condition is annexed to an Whether Notic- 
Act (Porriage) which ſhe as an Jnfant might do, the Jn- be neceſſary to 
fancy will not help. And as to the point of Notice, J be given of a 
will not determine here, whether Notice be requiſite and Condition . 
neceſſary, fo2 that is at Law, and want of it, if neceſſary, g e . = 
will avail there. J will not ſay what Equity may do in ane wks 
caſe of want of Notice, but that Fac is not ſettled whe- he Ehate is 
ther Notice 02 no: Jt would be hard, becauſe there is not given. 

full Notice pꝛoved, to conclude here is no INotice, and 

ſo would have the Bill dilmiſt. 


Keeling agried, and ſaid, 'Tis fit to keep thole Bonds 
which Parents impoſe to hold their Childzen at Obedience, 
ſtreight, and not fit fo2 a Court of Equity to relax them. 


Vaughan. As to the Conſent ſubſequent, that ſignifies 
nothing, foz a Man cannot be ſaid to conſent to a thing 
which is not capable of Conſent, as to ſay, a Yan con- 
ſents that his Heir is of ſuch a colour is nonſenſe, fo2 that 
is not an object of his Conſent, and after the Marriage their 
Conſents ſignifie no moze in that Caſe. 


The Lord Keeper declared he was clear of Opinion, 
That Equity ought not to interpole in this Caſe, and 
was 
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was glad to ſe that a Parent could ſettle his Effate, that 
it might be out of a power of a Court of Equity, and ſo 
the Bill was dilmiſt. 


Note, That upon Tryal and an Argument after this 
Hearing in the Kings Bench, Jt was adjudged that Notice 
was not neceſſary to be given. 

The Pꝛeſidents cited in this Cale were Sir Henry 
Bellaſis, fol. 22. Fleming and Walgrave, fol, 58. Wallis 
and Crimes, fol. 89. Eſcot and Eſcot. 7 Februar. 1653. 
Coke and Tookey, 24 May, 15 Car. 1. Peyton and Ship- 
dam, Novemb. 1657. The two laſt Caſes were, CUhether 
Relief were given fo2 the bzeach-of-a Condition on Mon- 
payment at the day, on a voluntary Oeviſe, there being 
no Damage but what might be made up by payment after 
with Damages ? 


The Lord Keeper. 


Davy againſt Davy. December 11. 


DE Plaintiff was eldeſt Son by a ſecond Genter, 

and the Defendant was eldeſt Son and Heir by the 

firſt Uenter 3 and the Bill was to be relieved fo2 a Rent⸗ 

Charge of 200 1. per annum of which there was halk a 
year due. a 

The Bill did ſuggeſt, that the Defendant kept not anp 
Stock upon the G2zound, but converted it all to Tillage, 
ſo that the Plaintiff had not a ſufficient diſtreſs, and ſo 
was without Remedy ſave in Equity, and pꝛaped a Decree 
againſt the Defendant fo2 the Arrears and growing Pay⸗ 
ments. 

The Defendant demurred fo2 that the Lands only being 
charged with the Rent at Law, there was no Equity to 
charge the Defendants perſon. 

But this Demurrer was over-ruled, it being laid in the 
Bill that there was a legal defect in the aſſurance, which 
ought to be made good in Equity, the Sꝛant being on a 
good conſideration. 

The Defendant. anſwered, and denyed the converting 
the Pꝛemiſſes always to Tillage, o2 that the ſame were 
not overt to a diſtreſs; but ſaid there had been divers times 
a Stock worth 250 l. upon them. _ 

| After 


— 


— 
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After Pꝛoofs publiſhed in the Cauſe it was heard befoze a Rent which 
the Lord Keeper, 20 Novemb. 1667. And the only Equity chargeth only | 
there inſiſted on fo2 the Complainant was, that the De- the Land,not to 
fendant imploped all the Lands to Tillage, ſo that the be decreed in 
Plaintiff could not diſtrain, there being no Cattle kept Equity again 
on the Dꝛemiſſes. But the Defendant did inſiff, that je be Perſon. 
did keep a Stock of Cattle thereon ſometimes wo2th 250 1. 
at a time, and that the Plaintiff endeavoured to charge 
the Defendants perſon with the Rent, which was not iya- 
ble at the Law. But the Plaintiffs Counſel replyed, that 
though poſſibly he might have remedy at Law, yet it was 
uſual to ſettle matters of this nature in Chancery. 

CUhereupon and upon reading the Pꝛoofs in the Cauſe, 
the Court declared, they would be attended with Pꝛeſidents, 
where Caſes of this nature had ben relieved, and then 
would give their Opinion. 8 Novemb. 1668. The Court 
oꝛdered the Cauſe to be (et down again on the Pꝛeſidents, 
which the Plaintiff were to deliver to the Dekendant. One 2m» or 
Pꝛeſident was this, Seymore Boreman and Francis Yeat Boreman againſt 
Plaintiffs againſt John Yeat Eſquire Defendant, The re. 

Bill was grounded upon an Agreement made upon the 

Marriage of John Yeat the Father of the Plaintiff Fran- 

cis with Frances his Mother, and a Tripartite Died 

15 Car. 1. in purſuance thereof, whereby John the Father 20 Jax. 1560! 

became ſeized in Tayl, and after the death of Thomas | 

his Father, covenants to levy a Fine to the intent Eliza- 

beth (Mother of Francis, his ſecond Mike after the death 

of Thomas and himſelf) and her Aſſigns ſhould have du- 

ting her Life out of the Pꝛemiſſes 150 1. per annum, if 

John ſhould have Peirs Male of his Body that ſhould 

ſo long live; and to the Heirs Males of the Body of 

John by the ſaid Elizabeth another 150 1. per annum, 

during the life of the (aid Elizabeth; and that the Heirs 

males of the body of John and Elizabeth have 300 l. per 

annum Out of the Pꝛemiſſes, with a Clauſe of diſtreſs 

and a Covenant to make further Aſſurance. A Fine was 

levied accoꝛdingly Auguſt 1663. John the Father dyed in 

the lite of Thomas his Father. Elizabeth ſold her Right 

to the 150 |. limited to her (elf after the death of Tho- 

mas to the Plaintiff Boreman, and in October befoze the 

Bill Thomas dyed, whereby the Plaintiffs became intt- 

tuled to the ſeveral Rents, the Lands deſcending to the 

Defendant as Heir to his G2zandfather being eldeſt Son 

of John by a fozmer Genter, and — had all the Derds, 
and 
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and refuſed to pay the Rents, pꝛetending the Lands 
Confuſion of Were not (ſufficient, and the Limitation in Law defective 3 
Bounds of Lands nd the Lands lying intermirt with others, and Boun⸗ 
out of which a duties confuſed, the Plaintiffs could not diſtrain, and ſo 
— i- pzoyed Relief here. And charged alſo that the Deken⸗ 
der 2 Relef in dants Father agreed that if the Lands were too ſmall in 
Equity. value, o2 defective fn Title, he would make both good, 
To have that done, and to diſcover the Buttals and 
Boundaries, and to have the Rents arrear and growing 
Rents paid, was the ſcope of the Bill. 

The Defendant by anſwer inſiſted, That the Plaintiffs 
p2oper Remedy was at Law, and that Boreman had not a 
good Title, becauſe he had not any Attomment, fo2 ought 
appeared, 02 any good Conveyance from Elizabeth, and 
juſtified the detainer of the Obs, 

On the firſt Hearing 25 Jan. 12 Car. 2. Owered a Com- 
miſſion to go to ſet out the Lands, and Boreman's Title to 
be determined on the return of the Commiſſion, The 
Commiſſioners certified that they had ſet out the Lands, 
the pzeſent Rents whereof were but 70 l. per annum, and 
that the Lands charged were 300 l. per annum; and then 
the Cauſe came again to be heard befoze the Lozd Chan- 
cello? and the two Chief Juſtices, 12 Jan. 1660. And as to 
Boreman's Title as Aſſignte to Elizabeth by which he 
claimed the arrears from Thomas Yeat's death, during Kli- 
zabeths life, The matter ſtood upon was, that he did not 
pꝛobe he had paid any Purchaſe Mony. 

A Limitation to The Court conceived that was not material, he claiming 
Heirs Males linder Elizabeth, who was intituled by the Marriage Agrie- 
taken in Equity Ment, and ſo capable of Relief. 
as a Limitation And the nert Point was as to the other Plaintiffs to 
to the firſt Son. x50 l. per Annum during Elizabeths life, and 300 l. after 
A deſcctive 1;. to him and the Heirs males of his Body. TUhereupon 
mitation in the Court declared, that though the Limitation of theſe 
point of Law Rents were defective in Law, ſo as the Plaintiff could have 
ſupplyed in no Remedy at Law, yet by the true meaning of the Par⸗ 
Equity. * triage Agriement, the Plaintiff Francis is well deſcribed 
to take the Rent, and both the Plaintiffs well intituled, 
and olight to have Relief ſo far foxth as the Lands and 
Rents reſerved on the Leaſes, and the Lands as they 


ſhall come out of the Leaſe, ſhall be of value to make 


good the ſame ; and that Boreman ought to be firſt paid, 
and decre&d the ſame accoꝛdingly, and the Defendant to 
account fo2 the meſne ]Nofits, &c. And fo2 the —_ 

che 
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the Rents reſerved and Lands out of which the Rents 
and ]Nofits are iſſuing at the Higheſt yearly Alalue, not 
erceding 3co |. per annum, after the Leaſes expite, ſhould 
be lpable to the payment of thoſe Rents to the Plaintiff 
Boreman during El:1zabeths life, and after 300 I. per an- 
num to the Plaintiff Francis, acco2ding to the true meaning 
of the Ded. 


The difference betwirt the two Caſes was, 

Firſt, In the pzincipal Caſe the Rent was well limited 
to the Plaintiff in point of Law by the name ok the fir 
Don of the ſecond Uenter, and he may diſtrain, and having 
Seiſin, may bzing an Aſſize. But in Boreman's Caſe net- 
himſelf had any Remedy at Law fo2 want of Attounrment, 
and by reaſon of intermixture with other Lands, no2 had 
the other Plaintiff, by reaſon he was not Heir male to his 
Father; but that Defendant was by a fozwmer Genter, 
L the Limitation not good in Law. And obſerve in Bore- 
man's Caſe the Lands only are made lyable, not the perſon. 

Another Pꝛeſident delivered by the Plaintiff to the De: 
fendant, was 22 June, 1644. Elizabeth Ferris againſt New- 
by, where an Annuſty being deviſed by Till, and by the 
ſame Mill the fame Lands deviſed to an half Bother 
of the Deviſe of the Annuity, this being a Kent Seck 
without Seizen and no power of diſtreſs, and the Deviſte 
of the Lands having pꝛomiſed to pay it; The Court did 
dectie the Deviſck of the Lands to give Seiſin of the Rent 
to the Deviſee of the Annuity, which Caſe, as was con- 
ceived, was againſt the Plaintiff in the pzincipal Cale, it 
being in his power to have Seiſin when he would. And the 
Court in this Caſe did not dectie the Lands to be llable. 

And now upon the further hearing of the pzincipal Caſe, 
the Plaintiffs Counſel did not think fit to inſiſt upon, oz lo 
much as to mention their Pꝛeſidents, but ſid only upon the 
defect of a diſfreſs, and that the arrears of the 200 |. per 
annum, were now 1co 1. and the Land but 200 l. per annum. 

The Lord Keeper declared on the Debate of the piinct- 
pal Caſe, that unleſs there did appear a fraud to Hinder 
the Plaintiff of His diſtreſs, he could not have Relief here. 
And that all he could do, was to refer it to a Tryal at Law, 
whether there was any Fraud to hinder the Plaintiff of his a 
diſtreſs; and accozdingip at the Plaintiffs deſire did re- 
fer it to a Tryal. 


A2 The 
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Seiſin decteed 
of a Rent Seck. 


Fraud to hinder 
Diitreſs where 
tried. 


— 
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The Lord Keeper. 


Trevor agairſt Perryor. December 14. 
On a Demurrer. 


DE Plaintiff was an Erecuto2 to an Oblige, and 

the Bill was to have an Equity of Redemption, 
which deſcended to the Heir of the Dbligo2 by his death, 
made Aﬀets in Equity. 

To this Bill it was demurred in Bennet aud Boxes Caſe ; 
and on debate the Lozd Keeper inclined to think it all one 
with that Cale. 

Whether an E- But fo2 the Plaintiff it was inſiſted, that that Caſe 
quity of Re- Was an hard Cale to be eſtabliſhed in a Court of Equity; 
deryption in the and that this is a ſtronger Caſe, foꝛ here the Lands were 
=> ot the once in the Obligoz, and never abſolutely put out of him, 
2 ve but conditionally by way of Pledge foz Mony. And the 
zin Equity. Equity of Redemption he had was as conſiderable as the 
Redemption, which was Allets at Law. So the Lozm 
Keeper owered to anſwer : But ſaved the benefit of the 

Demurrer to the hearing of the Caule. 


The Lord Keeper. 
Juſtice Wyld. 


Huttoft Grove againſt Banſon and his Vife and 


Thomas Grove. December 14. 


Uttoft, the Plaintifſs G2zandfather, poſſeſſed of a 

great perſonal Eſtare, gave the Plaintiff 5000 J. 
and 500 l. to his Siſter, Banſons Wife, and made the De⸗ 
fendant Thomas Grove his Erecutoz, who had purchaſed 
the Manoꝛ of Beeren-Hall with part of the Teſtators Mony, 
and mo2tgaged it to Perryor, and fozfeited it. Upon the 
Marriage of his Daughter to Banſon he agries her Poz- 
tion to be fo: Legacy, Jntereſt, and what moze he would 
give 


| Iv 
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give her 10001. and enters into a Statute to Banſon fo2 

the ſame, and then he grants the Equity of Redemption, 

and the Reverſion (fo2 the Moztgage was but koz a long 

term of years) to Banſon as a farther Security. The Bill 

was to be admitted to redem the Moztgage, and to have 

the Legatees loſe in pꝛopoztion. And tho Banſon had a Sta- 1 

tute and Mortgage prout, whereby it was ſaid his 1000 l. POE 
continued no longer a Legacy, but was as much a Debt to werd cher, 
him, as if he had lent the Ponp, and he tok it as (0 not enough to 
much Poztion, oz elſe he would not have married: Pet the pay all. 

Low Keeper declared, That in as much as the Legacy was 

not paid, but only ſecured, he concetved it equitable fo2 

each Legate to loſe in pzopo2tion, there not being enough 

of Thomas Groves Eſtate to pay all, and would not admit 

Banſon to redeem, but the Plaintiff, fo2 that his was the An Executor 
greater Debt; and (o ozdered that he ſhould redeem, and not bound to 
Banſon ſhould loſe of his TUifes Poztion in pꝛopoztion Pa Legacy 
with the Plaintiff, And in this caſe the Cale of Pike and o —— 
Vintner in 1639. by advice of Civilians, was cited, where J gc 
it was reſolved, That an Executoꝛ was not bound to pay aſſcts. 

a Legacy, but on Security to refund, in caſe there 774: the Caſe of 
ſhould be a defec of Aſſets, to pay Debts and Legacies. Pick and Vint- 
But that, as was ſaid, was not applicable to the pzinct- ver more largely 
pal Caſe, fo2 the Teſtato2 had left ample Aſſets, but Tho- in Grove and 
mas Grove had waſted them, and was inſolvent, Benſon. 


** 


The Lord Keeper. 


Higgon and others againſt Syddal Calamy and 
others. December 15. 


On a Plea. 


DE Caſe was this. Syddal granted a Rent-charge 

of 3001. per annum fo; 2000 l. to the Plaintiff, and 

after moztgaged the Pꝛemiſes fo2 1200 l. to Calamy. 

Then thoſe that have Calamys Intereſt, he being dead, buy 

in a Judgment pꝛecedent to the Gzant of the Rent-charge. 

The Plaintiff erhibits his Bill to diſcover what Eſtates 

the Defendant claims, and chargeth that Calamy had no- 
tice of the Plaintiffs Rent befoze his Moztgage. 0 

6 
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A Mortgagce The Defendants plead the Yoztgage to Calamy, and 
without notice that afterwards hearing of precedent Incumbꝛances, they 
— — bought in a legal Title pꝛecedent to the Plaintiffs, and 
9 offer, that if the Plaintiff will pay all due on the Mott- 
cumbrance pre- Huge, and on their new acquired Title, to aſſign all to him. 
cedent to that, he But if he will not, they ſtand upon it they ought not to 
ſhall not be im- Diſcover what that Eſtate is they have bought in, no2 ought 
peached in Equi- their Title to be dzawn under examination in Equity. 
J. but e“ And by way of anſwer denied that to their knowledge oz 
Went Of u belief Mz. Calamy had any notice of the Rent-charge when 


ap; _ he lent the 1200 |. And on debate the Plea was allowed as 
Eſtates. god, ; 


T he Lord Ręeper. 
Tuſtice Wyld 


William Style by Original Bill againſt William 
Martin and Elizabeth his Wife, Reli and Ad- 
miniſtratrix of Richard Boſvile Eſquire, and Ro- 
bert Boſvile, Son and Heir of the ſaid Richard, 
by Guardian. December 16. 


PE Bill was an Oꝛiginal Bill to ſet aſide a Decra 

in 1664. obtained by the Defendant on a Bill of 

Reviver (to which the now Plaintiff is no Party) againſt 

John Style, Heir of Sir Humphrey Style, and others, ag 
obtained by Fraud. The Caſe was thus; 

Sir Humphry Styles's Lady (Mother of the ſaid Richard 
Boſvile) had by his requeſt moztgaged a Yanno? of hers 
fo2 3000 l. boxowed by Sir Humphry 8 Nov. 8 Car. 1. 
And Sir Humphry had agreed with his Lady, That if he 
did not pay off that 3000 l. that then his Lands in Kent 
ſhould ſtand obliged to pay 15001. of the 3000 l. fo2 the 
eaſe and benefit of the ſaid Lady and her Þeirs, And 
15 Novemb. 8 Car. 1. he conveyed his Kentiſh Lands ta 
Truſts, which the Defendants ſay was foz that purpoſe, 
but no ſuch erpzeſs Truſt, Trin. 1641. The Lady Bo(- 
vile being dead, Richard Boſvile her Son and Peit erhibiten 
his Bill againſt Sir Humphry and the Truſtees in the Ken- 
tiſh Lands to have the benefit of this Agreement. And in 


Trin, 


— 


_ 
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Trin. 1642. two Witneſſes were examined to the poof 
of the Agreement againſt Sir Humphry Style, and that 
the conveyance of the Kentiſh Lands was on that Truff, 
The Wars coming on there was a reſt, and no farther 
P2ocedings till 1663. In 1565. Richard Boſvile, who, 
was a Recuſant, died, his Heir then, and yet an Jnfant. 
Michaelmas 1663. Martin & Ux and the other Defen- 
dant, the Inkant, bought a Bill of Reviver againſt John 
Style, the Iefr of Sir Humphry, and the Heir of the 
ſurviving Truſt. And in 1564. after the Anſwer of John 
Style, who by Anſwer ſaid he was willing the Plaintiffs 
in the Bill of Reviver map have their Monp, if he map 
have the reſt of the Lands, and Replication and farther 
pꝛot taken and publiſhed, it was decreed, That the Plain⸗ 
tiffs in the Bill of Reviver ſhould hold the Lands againſt 
John Style and his Heirs, and all claiming under Sir 
Humphry Style ſince the firſf Bill, until the 15001. with 
Coſts and Jntereſt were paid off, of which Bill of Reviver 
the now Plaintiff had due notice given him, and he might, 
if he had pleaſed, come in by a Croſs Bill, &c. befoze the 
Decree, The now Plaintiff made Title by an Intail of 
Sir Humphry Style on him in 1638. pꝛecedent to the Ozigi⸗ 
nal Bill, ſo that Title was not bound by the Decree. 
But that Settlement being in truth revoked in 1643. he 
made another Title by the Mill of Sir Humphry Style fn 
1658. And fo2 the now Plaintiff it was inſiſted, that 
there was a Colluſion in getting the Decree, the Defen- 
dant John Style admitting it by Anſwer to it on the matter, 


and the now Plaintiff, who was Ter-tenant, no Party to 


it: And the Repozt of the Maſter who had computed the 
15001]. and Intereſt to amount to 3600 J. was confirmen 
without any defence by John Style. And the Rule fo2 bind- 
ing Titles pendente lite (which is the Rule of the Pꝛa⸗ 
tice this day) was the Lozd Bacons Rule, and that Rule 
is, That lis pendens binds, if it be in full Pꝛoſecution; 
but here was above twenty years ceſſation, and the Plaintiſf 
had in that time bought in Incumbzauces, and impꝛoved 
the Lands, and the notice given the Plaintiff of the Bill 
of Reviver was too late, Jſſue being joined ſo that he 
could not come in. And its ſaid, where Judgment is ob⸗ 
tained againſt the Land, and the Ter-tenant is no Party, 
a TUrit of Deceit lies fo2 the Ter-tenant, and ſo in a 
parity of reaſon this Bill was matntatnable fo2 the now 
Complainant, Spencers Caſe 5th Repozt was cited. be - 

t 


" 
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it was farther ſafd fo2 the Plaintiff, That there was no 
ſuch Agreement between Str Hucphry Style and his Lady 
as the Decree was grounded upon. 

Foz the Defenvant it was ſaid, That the Plaintiff 
was ſtopt to ſap there was ſuch Agreement by Decree, 


Ae be- Lord Keeper. A Stranger may falfifie at the Com: 
ing bound by a mon Law, and if the Decree be by Fraud, the Plaintiff 
. Decree gotten by may then be admitted to kalſiſie the agreement. But it is 
Fraud, may fal- not foꝛm, but the ſubſtance of a Oecree, that all be bound 
ſifie it. that come in pendente lite. 
All chat omein Bit the Dekendants Councel inſiſted, that there was 
n dente lite are uU Fraud; f02 the main Mitneſſes which were to the 
— by a De- Agreement, were examined in Sir Humphry Styles life- 
cree. time. Thoſe which were examined after, were to pꝛove 
the payment of the 3000 J. the Mortgage Monp, which 
was paid afterwards ; and notice was given to the now 
| Plaintiff befoze any examination of the Bill of Reviver, 
| and could go no otherwiſe, unleſs they would have be- 
| trayed the Jnfant 3 fo2 if he had gone by Oziginal Bill, 
| — muſt have loſt the -CUitneſſes examined on the firſt 


Notice given a Lord Keeper. The TUar and Jnfancy ercuſes the 
Stranger of a Läches 3 and the Witneſſes to the main were examined 
Bill of Reviver in Sir Humphrys life, and ſo the pꝛetence of the Plaintiffs 
neceſſaryz its impꝛovement, and taking off Incumbzances nothing of 
improper to that in the Bill, but in the Replication ; and ſo dilmiſt the 


make him a : 
Party, not being Bill. 


10 


in privity. 
Sherman againſt Withers. December 11. 
1, On a Plea. 
Exception in OE Plaintiff was an Inland⸗Merchant, and the 
the Statute of Defendant his Facoz. And the Bill was fo2 an 


Limitation as to Account of fourteen years ſtanding. 

Merchants Ac- To all, but what was within ſix years befoze the Bill, 

counts extends the Defendant pleaded the Statute fo2 limitation of Per⸗ 

not - Inland onal Actions, 21 Jac. 16. c. And upon debate of the 

Merchants. Id lea the Lom Keeper conceived the Exception in the Sta- 
tute as to the Merchants Accounts, did not extend to this 
Cale, but only to Merchants trading beyond Sea. 


The 


2 


— 
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The Lord Keeper. 


Sir Jeffery Palmer the Kings Attorny General on 


the behalf of Woolrich a Lunatic againſt 
Woolrich. Mich. 1669. 


Bill bꝛought by the Attoꝛup General in the nature 
of an Jnfo2matton fo2 the benefit of a Lunatick, as 
in the Caſe of Jerome Smith, f. 112. 

The Defendant demurred, koz that the Lunatick was 
no Party, which was ruled a god Demurrer : The Lod 
Keeper declaring it was as needfull to make the Lunatick 
a Party as an Jnfant, where a Suit was on his behalf: 
But in the caſe of an Jveot it muſt be otherwiſe, but a 
Lunatick may recover his CInderſtanding, and then he is 
to have his Eſtate in his own diſpoſing; 

1 But obſerve the difference between this Caſe and that of 

MITAS, ; T 

Smiths Caſe was to be relieved againſt an Ac done by the 
Lunatick in aſſigning aDebt, becauſe sa Lunatick at 
that time; ſo that if he had been a Party. it had been to ſtul · 
tifie himſelf, which the Law does not admit. Vide Bever- 
leys Caſe 4 Repozt, and quzre how it can be done by In⸗ 
koꝛmation on his behalf. 

But in Beverleys Caſe the King hath the cuſtody of his 
Perſon, of his Lands and his Cds (a as to pzovide fo; 
the Jdeot to pzevent an Alienation ; and therefoze by Scire 
facias may avotd a Feoffment and other diſpoſition made 
by the Tveot, But the Book ſays, That that is not a 
breach of the Rule, that a Man cannot be admitted ta 
ſtultifie himſelf, becauſe the Jdeot is not Party to the Re: 
cozd in a Scire facias. And in that Cale it is the ſame 
thing, and the Crit the ſame as to the Alienation of non 
compos mentis, 02 a Lunatick, oz of an Jdeot, and the 
King ſhall p2otect thoſe that cannot pꝛotec themſelves. 
And the Alienation of a non compos mentis, as well as of 


Where a Luna- 
tick mult be Par- 
ty to a Suit for 

is own benefit. 
Aliter in caſe of 
an Idcot. 


an Jdeot, being found by Office, ſhall be avolded, ramen Where a Luna- 
quzre. And upon that ground J ſuppoſe it was thoſe dick (bal! be Par. 
Bills were grounded; fo2 it was declared by the Court, J 2 an Infor- 
that thoſe Bills were pꝛoper to be bꝛought by the Attozny. mation on his 


and in Woo!rich's Caſe the Bill was to be relieved upon a 
| X Parriage 


behalf, and 


where not. 
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Marriage Agreement, fo2 the benefit of the Lunatick, be: 
foze he was a Lunatick ſo that he being a Party to that 
Blll did not tend to ſtultiſie himſelf, and may be the reaſon 
why he ſhould be a Party to ft. And the other Bill tend- 
ing to ſtultifie himſelf may be a reaſon why he ſhould not 
be a Party to it. 


Tbe Maſter of the Rolls in the abſence of 
the Lord Keeper, 


 Cadwallader Jones Eſquire, againſt John Lenthal 


Relief for a 
Debt, which the 
Plaintiff had 
ſworn was ſa- 
tished before 
Anſwer, 


and his Lady. Mich. 1669. 


Þ E Bill was to be relieved fo2 a Debt owing by 
Bond from Sir James Stonehouſe, to whom the 
Defendant the Lady was his Executrix, which Debt and 
Bond the Plaintiff in his Anſwer: to a fozmner Bill had 
ſwozn, was fully ſatisfied to him, but that was to avoid a 
Sequeſtration of the Debt, as was alledged, And the 
Maſter of the Rolls, tho that Anlwer was ſet fo2th in 
the Defendants Anſwer in this Cauſe, would not ſuffer the 
Anſwer to be read againſt the Plaintiff, and ſo decræd the 
Defendants to ſatisfie the Debt. 


D E 


Tam Sanct. Hill, 


Anno Regis 21 & 22 Cas ll 
IN 


CANCELLAX IA. 


The Lord K eeper. 
Juſtice Moreton. 


On a Demurrer. 


Seymour againſt Noſworthy. January 19. 
Ip E Cauſs had been fozmerly heard in the Ex⸗ 
chequer, where two ſeveral Trials had been di⸗ 
rected, Tull 02 no Mill, and in both a Uerdic 
fo? the Plaintiff, Pet the Chief Baron had dil⸗ 
miſſed the Bill there, but without pꝛejudice in Lam o2 
Equity. And now by an Oziginal Bll the Plaintiff hath 
ſought relief here, fog thoſe Matters he l relief in the 
Exchequer, and to examine Witneſſes in oꝛder thereunto, 
in perpertuam rei memoriam. 
The Defendants pleaded the examination and dilmiſſion 
in the Exchequer, and that there ought not to be a new 
examination, the matter having been there full in Iſſue, 


2 2 On 
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On the firſt hearing of this Demurrer the Court gave 
time to ſearch fo2 Pꝛelidents, where after a Cauſe heard 
upon the Perits, and dt{mi& in the Exchequer, a new 

Diſmifſion of a Bill had ban admitted here: And none being to be found, 
Cauſe without nam upon farther ring of the Oemurrer, it was koz 
prejudice in Law 15 laintiſt inſi gt this was a ſpecial diſmiſſton, it 
or Equity how þ withogt pzeſiviceiether. in Law oz! Equity, which 
. under- dos muſt be conſidered to ſignifie ſomething ; but they 
1 did not ſigniſie any thing, unleſs it were meant the Dil⸗ 
miſſion ſhqyld not hinder, the Plainti& from ſegking his re⸗ 
lief in anb other "Court ok Law o: Equity. And lo the 
Matters former- Cqurt did conceive, and oꝛdered that the Plaintiff might er⸗ 
ly examined to mine any CUitneſſes that were not examined in the Er- 
— _ chequer, 1 — as to the — cebradegd — _ 
; - z the Plaintif might examine the ſame TWitneflegge bene elle, 
— % cog and hold fas. thoſe de bede al ſhould be uſed, the Court 
would farther conſider. 


| The Mile: of the Rolls. 


Bridget Dennis by Sir Alexander Frazer her Com. 
mittee againſt Sir Thomas Badd, Frances Den- 
nis his Daughter and others. January 31. 


T VE Caſe of Sir Thomas Badd was, That he was Guar⸗ 
dian to Edward Dennis ( whoſe, Siſter and Peir the 
Plaintiff is) and at fifteen years of Age married him to 
the Defendant Frances his Daughter, Sir Robert Dil- 
tington had a Poztgage of 200 l. of part of the Infants 
Eſtate, h Moztgage Sir Thomas Badd paid off, and 
twk the ſame affigned to other Perſons, The Jnfant 
after at ſeventeen years of Age made his ill, and the 
Defendant Frances his Uife Executrir. The Bill was, 
That tho Sir Thomas Badd had pald off the Moztgage 
with the Jnfants own Monp, pet he now pꝛetends it was not 
fo2 the benefit of the Infant, but that he pald it with his 
own Monp, and ko what Yony he had of the Infants he 
was accountable to his own Daughter the Executrix, and 
lo would leave the whole Yoxtgage-YWony till on the Bozt- 
gage-Lands, which belong to the Plaintiff as Siſter and 
Heir to the Inkant. 


The 


—_— — — 
—— — —ñäͤR— 
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The Defendant Sir Thomas Badd by anſwer ſaid, That 
the Bony he had paid Sir Robert Dillington was his own 
Monp, and that he had not near enough of the Infants to 
pay the ſame, and that fe he had had enough of the In⸗ 
fants Monp, pet he could not juſtiſie the diſpoſing of it. 


—_—— 
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Jt was poved, that when Sir Thomas Badd paid off An Infants E. 
the Paztgage, he called in about roo J. of the Jnfantg fiate in his Gar- 


Yony, and that that was applied that way. | 

And in this Caſe the Maſter of the Rolls declared; That 
Sir Thomas Badd ought to imploy what he had ofthe Eſtate 
of the Infant, as far-as it would go, to pap his Debts, 
and did Decree a Redemption of the Moꝛtgage, and that 
Sir Thomas Badd ſhould account; and that what he had of 
the Inkants in his Hands, when the Moztgage was paid 
off, ſhould be applied in diſcount of Poztgage-Bony, and 
upon payment of what moze was due the Plaintiff to re- 
deem. 


The Lord Keeper. 


Sir Jeffery Palmer the Kings Attorny General on 
the behalf of the King and Trinity-Colledge in 
Cambridge, againft: George Newman Eſquire. 
Febr. 10. | 


OE Jnfownation ſuggeſts, that S. Newman was 
ſeiſed in Fee of the Lands in queſtion, and poſſeſt of 
Books and Heads and out of a pious intent to pꝛovide fo 
Maintenance of Po; Scholars in that Colledge, by his 
Mill in TUriting deviſed to the Maſter and Fellows of 
that Colledge, the Lands in the Inkozmation mentioned, 
and all his Monies, Gods, &c. and appointed the Pꝛe⸗ 
miſes to be imploped fo2 buying Lands faz maintenance of 
Scholars in the ſaid Colledge, &c. with this Clauſe, That 
if any by Cavillation concerning the Law of Maintenance 
ſhould go about to hinder this Bequeſt, or if any of his 
Bequeſt, might not be ſuffered to go to the Colledge, 
then the Defendant ſhould enjoy all his Lands, Goods, 
&c. That by the Till the ÞP2emiſes are to be eſtabliſhed 
with the Colledge, but the Defendant combines with others 
unknown, either Lows of whom the Lands are holden, oz 
Heirs at Law, and pꝛetends that by the Statute of Mort- 
main 


ians Hands 
ought to be ap- 
plied to pay his 
Debts. 


* 
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main the Deviſe is ineffectual, and ſo raiſeth Cavils to 
defeat the Charity, and ſo has got the poſſeſſion of the 
Lands and Gods, and refuſeth to let the Maſter and Fel- 
lows have them, that if by the Statute of Mortmain the 
laid Charity be avoidable, pet by other Laws fo2 eſtabliſh- 
ing of Charitable Uſes, and accowing to Equity, the 
Charitable Uſe ought to be made god. TUherefoze, and 

 fnaſmuch as the pꝛelervation of Charitable Uſes is of pub- 

lick Intereſt and Concern unto his Majeſty and the Col⸗ 
ledge, and in reſpect of the Statute of Mortmain and Ca- 
villation afozeſato they have no remedy by reaſon of the 
later Clauſe of the Mill to be relieved in the Pꝛemiles, they 
exhibited this Bill. 


The Defendant anſwered and conkeſſed the Mill, &cc. 
= And upon the hearing it was declared by the Court, 
— „pi Chat the King as Pater Patriz may infozm fo2 any Publick 
may inform for Benefit fo: Charitable Ales befoze theStatute of 30 Eliz. 
any publick be- fo: Charitable Uſes, But it was doubted the Court 
nefit. could not by Bill take notice of that Statute, ſo as to 
grant a relief accowding to that Statute upon a Bill, but 
__ charita· that the Courſe pꝛelcribed by that Statute by Commiſſion 
— of Charitable Uſes muſt be obſerved in Caſes relieve: 
able by that Statute, But no poſitive Opinion was de- 
livered, fo2 the Defendant conſented to a Decree, and (ga 
what was done was by his Agreement, and not the Judg- 


ment of the Court, 


DE 


DE 
Termino Paſchæ 


Anno Regis 22 Car. II. 
I N 


CANCELLARTIA, 
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Wilmer and his Wife againſt William Kendrick 
and Jo. Vylet. May 17. 

| Jndenture, 23 April, 17 Car 1. conveys the 
Lands in queſtion to the uſe of Thomas his eldeſt Son, 
fo2 life, the Remainder to Truſtees fog ninety nine years 
fo the benefit of Martha, the Mie of Thomas, fo? a Join- 
ture, the Remainder of thoſe and all other the Lands (of 
which by that Settlement Thomas was Tenant fo? life) 
Thomas has Jſſue Martha the Plaintiffs ite, and another 
Daughter, and the Defendant Kendrick his only Son. 
And by the Settlement there was a Power given to Tho- 
mas at that time during his life by any CUriting to convey 
02 appoint all o2 any of the Lands in queſtion, being but 
50 |. per annum to any future Mite that Thomas ſhould 
marry, fo2 a Jointure, 02 to any Child oꝛ younger Childzen 


of Thomas, (a as that Conveyance o Appointment be 
made 


On a Demurrer. 


Illiam Kendrick ſeiſed in fee of the Lands Touching a de- 
in queſtion wozth 90 l. per annum, and of ſective executr- 
other Lands, in all wozth too l per annum hy o of a Power: 
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made to commence after the death of Martha, (Thomas 
his Wife) fo2 life oz lives only of ſuch Child oz Childzen, 
and fo? their Pꝛeferment: Thomas having no other way 
to pzovide fo2 his Daughters younger Childzen, 5 May 
1657. fa love, &c. to them, and fo2 pꝛoviſion ok Po2- 
tions (02: them, grants, bargains, and ſells the Lands in 
queſtion ta the Pefendant Vet, Habendum to him and 
his Aſſigns koz the Lives of the Plaintiff Martha and her 
Siſter, and fo2 their only uſe and benefit, to remain 
from the death ol Thamas Kendrick and Martha his IIlife. 
The Plafntiffs by their Bill ſuggeſt, that the Plain⸗ 
tiff Martha had no pzoviſion but this, and that her Fa- 
ther did look upon it that he Had well purſued his power 
in the Decree to Vylet, oz elſe that he would have taken 
the Mcd ok the other Lanks of greater value, which he 
knew were by the Settlement ſupra, to come to the De- 
fendant, and complained that the Defendant taking ad- 
vantage that the Power was not literally purſued, did 
ſfand upon it, whereas it was in ſubſtance purſued, 
and the Eſtate granted to Vylet was leſs than by the 
Power, Thomas had power to grant; fo2 by the Power 
he was to grant to commence on the death of Martha 
his TUife only, and he made it to commence on the 
death of Þimſelf and Martha, which was leſs than he had 
power to do; and the miſtake did happen by reaſon that 
in the Settlement the Lands were limited to Thomas 


.. fo2 life, the Kemainder in Truſt fo2 a Jointure fo? 


Martha. 


A defe&ive exe- And it was charged by the Bill, that in Equity the 


cution of a 


miſtake and defect ought to be helpt, the younger Chuldzen 


power raiſed by being otherwiſe utterly unpzovived fo2, and ſo to be re: 


a voluntary 
Conveyance, 
without help in 
Equity. 


lieued was the intent of the Bill, 

To which the Defendant Kendrick demurred, fo? that 
the Deed of Settlement, and Deed to Vylet was void 
in Law, and being defective in the execution of the 
Power, it ought not to be ſupplied in Equity. Jn the 
arguing of which Demurrer it was inſiſten, that both the 
Conveyances being voluntary, the caſe was the ſame here 
as at Law, and no reaſon to help here againſt Law at all. 
And it was-ſaid, That if ſuch dekeas ſhould be ſupplied 
in Equity, it would be in vain to imploy Men of skill in 
dꝛawing Convepances and Settlements, but every un⸗ 
okilful Man might do it as well. But if it had been a 
conſideration of Monp it was admitted it might be _— 
wile, 


_— 


Tem Paſch. * 2 Car. II. in Cancellaria. 161 


— 


wiſe. And it was farther inſiſted, That it did not ſeem 
to be a miſtake in the Caſe, but done deſignedly 3 fo2 
if the Eſtate had been to commence upon the death of 
Martha, Thomas his fe, then Thomas himſelf had loſt 
his own Eſtate fo? life after Martha. +. 

The Court was all of Opinion, that the Law being % the Caſe of 
againſt the Plaintiff (as it was admitted it was) T and 
Equity could not help the Plaintiff. Pet they did me- en, f. 22. 
diate with the Defendant to pay the Plaintiff Martha 20 l. 
fo? her life. 

And the Cauſe having been fozmerly argued on the 
Demurrer, and a day given to the Plaintiff to pꝛoduce 
Preſidents where in like caſe the Court had relieved ; 

The Plaintiff pꝛoduced a Pꝛeſident 6 July, 40 Eliz. Prince Prince and his 
and his Tlike Plaintiff againſt Green Defendant, where Witc againſt 
in effect the Cale was thus; The Father ſeiſed in Fee of “een. 

a great Eſtate, by Covenant to ſtand ſeiſed, ſettles the A power to 
ſame to himſelf fo2 life, the Remainder to his eldeſt Son, Lale raiſed by 
with power to Himſelf to leaſe a ſmall part fo2 fozty — * 
years, who accozdingly made a Leaſe foz the benefit of rg d. 
a younger Child, which came by aſſignment to the Plain. g 
tiff, which the Defendant, the eldeſt Son would avold at 

Law, the power not being well raiſed by the Covenant 

to ſtand ſeiſed, But it appearing to the Court the eldeſt 

Son was greatly advanced by the Father, and that the 
Conveyance, which was by Covenant, was intended to 

be. by Livery, which he was adviſed would be as well by 

Covenant, The Court did decree the Plaintiff should 

hold until the Defendant eviced him by Law, and did de- , , cc... 
cru the Defendant to admit the power to make the Leaſe per made 
good in Lam, if it did not p2ove an Jntail paramount the good in Equity. 
Settlement, as he pꝛetended. , 


Term. Paſch. 22 Car. II. in Cancellaria 


Tbe Lord Keeper. 
Chief Baron Hale. 
Fuftice Rainsford. 


Elizabeth March, Richard Chaworth ad Henry 
Malory Executors of Jane Duppa, againſt John 
Lee Senior and John Lee Junior. May 30. 


YE Cauſe coming to be heard, and argued on a 

Plea before the Low Keeper, he directed a Caſe to 

be ſtated, and then would farther conſider of it, And 
now the Caſe being ſtated, it was thus: 

Trin. 1669. The Plaintiffs by their Bill ſet fozth, That 
the nint&th of January 1662. Henry Engliſh by Indenture 
and Fine ( wherein the. TUife joined ) conveyed to the 
Plafntiffſs Sir Richard Chaworth and Henry Malory and 
their Þeirs, the Mannoz of Monfield in the County of 
Suſſex, to the uſe of Piſtris Duppa fo? five hundꝛed years, 
as a Moztgage fo? the ſecurity of 4000 l. payable the 
fourth of March 1664. with Jntereſt in the mean time. 
That on the fourth of March 1664. Mz. Engliſh motte 


gaged to Miſtris Duppa the Pannoz of Wigſel in the 


County of Suſſex foz five hundzed — koꝛ ſecurity of 
3000 l. mote, payable the fifth of Juoe after, with In⸗ 
tereſt, and covenanted in both Dards that the Pie⸗ 
miſes were fre from Incumbzances. 6 Augult 1664. 
Mz. Engliſh acknowledged to Miſtreſs Duppa a Recogni⸗ 
zZance in this Court of 2000 1. fo2 payment of 1000 l. and 
Intereſt. The 7 of December after the 21 of October 
1665. (the Moztgages and Recognizances being fozfeit- 
ed) Miſtreſs Duppa died befoze payment, having made her 
Till, and the Plaintiſfs her Erecutozs, who pꝛoved the 
ſame, Trinity-Term 1667. the Plaintiffs having bzought 
ſeveral Ejectments, exhibited their Bill here againſt Pz. 
Engliſh and his TUife, That Þ2, Engliſh might diſcover 
Incumbꝛances, and redeem by a day, oꝛ that his Equity of 
Redemption might be barred. Thereto My. Engliſh and 
bis Lady after they had ood in a contempt to a Com: 
miſſion of Rebellion, put in their Anſwer, but — not 
dilcover 
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diſcover any Incumbꝛances. Michealmas-Term on Mz. 
Engliſh ſuffered Judgment in Ejeament at the Plaintiffs 
Suit, with a Ceſlet executio till May after. 18 May 1668 
the ceſlet executio being expired, Mꝛ. Engliſh notwith- 
ſtanding any Arguments the Plaintiſfs Councel could make, 
obtained an Ozder of this Court fo2 ſtay of the Plain: 
tiffs Pꝛoceedings at Law upon the Judgment in Ejeament 
till hearing, and another Ozder. 5 June 1668, The Cauſe 
coming to be heard, the Court decreed that B2. Engliſh 
ſhould pay what was due to the Plaintiffs in a twelve⸗ 
month, 02 in default the Plaintiffs ſhould enjoy the Dꝛe⸗ 
miſes diſcharged of all Equity of Redemption againſt 
him, and all claiming under him. 26 November 1668. 
The Paſter to whom it was referred to take the Account, 
repozted 8530 l. 14s. payable to the Plaintiffs the ſirth of 
June 1669. 5 February 1668 the Repozt was decreed, 
and the Decree thereupon ſigned and inrolled. 

The Blll farther chargeth, That the Defendants de⸗ 
ſigning to elude the ſaid Decree, and defeat the Plaintiffs 
of the Benefit thereof, and of their Judgment in Eject- 
ment, pꝛetended that Mz. Engliſh had moztgaged to them 
in June 1665, in F& the Mano? of Wigſel fo2 the (ſecurity 
of 2000 l. payable the twenty ſeventh of June 1666, 
which fo2 non-payment was become foxfeited. Che De: 
fendants having had notice, and being acquainted with the 
Contents of the Plaintiffs Bill and Pꝛoceedings there- 
upon againſt Mz. Engliſh and their Securities and Titles 
to the Premiſes, about a Week befoze the ſame came to 
hearing, erhibited their Bill here againſt 92. Engliſh and 
the Plaintiffs to diſcover the reality of their Securittes, 
and what was due thereupon, and p2ayed relief therein 
upon the Title of their Mozxtgage, 20 Oct. the Plaintiff 
moved the Court again, which was between the times of 
the Decretal Dder,and pending the Reference to the Maſter 
upon an Affidavit, that Y2. Burrel and ſeveral others had 
Jncumbzances on the Pꝛemiſes pꝛecedent to the Plaintiffs, 
to diſcharge the Ozder of the eighteenth of May laſt, where- 
by their Pꝛoceedings at Law fo2 the recovery of the poile(- 
ſion of the Pꝛemiles had been ſtayed, and that they might 
be at liberty to pꝛoceed upon their Judgment in Ejeament 
to recover the Poſſeſſion, which the Court however thought 
not fit to grant, but continued the fozner Oꝛder. That 
the Lees by means thereof ceafed the Pꝛoſecution of their 
Dutt in this Court againſt the 3 and while the 

DP 2 Dlaintiffs 
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Plaintiffs were tied up by the Dwder of this Court from 
getting poſſeſſion, bought n a Poztgage made in 1649. 
by Mꝛ. Engliſh to My. Burrel of part of Wigſel fo2 1000 l. 
and a Statute in 1656. acknowledged by M2, Engliſh 
to Mz. Burrel of 800 l. fo2 papment of 400 l. and have 
extended the Statute on both the Mannozs at not above 
the third part of the value, and by virtue thereof in⸗ 
tend to evic the Poſſeſſion and to pay themſelves as 
well the 2000 l. and Intereſt, as the 800 l. and 1000 l. 
and Jntereff, befoze the Plaintiffs ſhall have any fruit of 
their Decree, and that the Defendants ought, and that 
the Plaintiffs have offered them upon their payment to 
them the 8530 l. 14s. and Jntereſt, to aſſign their Secu⸗ 
rities, 02 elſe that the Oefendants would accept what is 
due upon the Statute and Poztgage to Burrel, and 
thereupon aſſign them to the Plaintiffs, and yet they re- 
fuſe to do it. 

And ſo to be relieved in the Premiſes is the Pꝛayer of 


Mich. 1669. The Plea and Anſwer of John Lee Senior, 
with the Anſwer of John Lee Junior. 


ÞE Defendant John Lee the elder, to ſo much of 

the Bill as ſeeks relief concerning the Banno? of 
Wigſel by ſetting aſide 02 pꝛejudicing any Title he oz 
the other Defendant hath, oz fo2 diſcovery thereof until 
he be ſatisfied the Monp in his Plea mentioned, fo2 
Plea ſaith, That about the one and twentteth of June 
1665. the ſaid Engliſh affirmed that he was ſeiſed in Fa 
of the Banno2 of Wigſel free of Incumbzances, and the 
Defendant finding him in poſſeſſion, and believing that he 
was lo ſeiſed, and knowing nothing to the contrary in 
conſideration of 2000 1. paid by him, took a Conveyance 
of the Inheritance in Fee-ſimple thereof from My. Engliſh, 
in his and the other Defendants Names, fo2 the ſecu- 
rity of 2000 l. papable the twenty ninth of June 1666. 
whereof no part is paid, but the Eſtate abſolute. That 
the Defendant at the time of the Conveyance oz befoze, 
had no notice of the Plaintiffs Securities, o2 any of them; 
but long after hearing that Pꝛ. Engliſh had incumbzed 
the Premiſes with the Plaintiffs Securities, and by a 
P2io2 Moztgage to M2, Burrel fo; 500 l. fo2 ſecuring 
1000 l. which was kozteited in November 1649. — 
cumbzed 
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cumbꝛed part of Wigſel, and in November 1655. had ac: 
knowledged a Statute to Mz. Burrel of 800). fo pap- 
ment of 400 l. which was alſo fozfeited, did by adviſe 
of his Counſel fo2 ſecuring the Pꝛemiſes, convey to him 
and the other Defendant fo2 1090 |. by him paid, pur: 


chaſe in Mz. Burrel's Moztgage, and agree with him ta 


extend the Pꝛemiſes, and (oz 430 l. to aſſign the ſame as 
the Defendant ſhould direct. That the Statute. was ex- 
tended, and the Defendant paid Burrel 430 1. who aſſigned 


the extended ]2emiſes as the Oecendant did direct. That 


the Defendant made the Purchaſe of Burrel pzincipally to 
ſecure his Title, and ta pzotect from Incumbzances the 
P1emiſes conveyed to him and the other Defendant, and 
to reimburſe the ſeveral Sums of Monp by him paid with 
Damages, oz at leaſt ſo much as ſhall. be really due on 
the ſaid Burrels Moztgage and Statute, and demands 
Judgment, And by Anſwer ſaith, That after his Purchaſe, 
and not befoze, be heard of the Plaintiffs Incumbzances, 
and heard alſo- of Burrel's Moztgage and Statute; and 
and that befoze he bought Burrel's Woztgage and Statute he 

had notice of ſome Pꝛoceedings by the Plaintiffs had in 

this Court againſt Pz. Engliſh touching the Pꝛemiſes, but 

were no Parties thereto, but what the ſame were, referred 

to Reco2ds there and Pꝛoceedings at Law, and thereupon 

by advice of Councel he did purchaſe the ſaiv Moꝛtgage, 

Leaſe and Extent Nov. 27. 1668. That the Agreement 

fo2 the Moztgage and Statute with Burrel was intire, tho 

perfected with (ſeveral Jnſtruments, and the Conſideration 
mentioned to be ſeveral, and Burrel refuſed to extend the 
Statute and aſſign the Extent, unleſs the Defendant paid 
him what was due on his Moztgage and Statute. The De. 
fendant ſubmits, that if the Plaintiffs will let him enjoy his 

purchaſe Lands free from Incumbzances, to pay him the 

Jurchaſe Mony and Damages, and will pay him what he 

paid Burrel, with Damages and Coſts, it he will accept it. 

The reſt of his Anſwer is to the effect of his Plea. 


John Lee Junior, his Anſwer, 


Y his Anſwer ſaith, That he claims nothing in the 
| Pꝛemiſes to his own uſe, his Name being only uſed 
in Truſt fo2 the other Oefendant, and had no notice of 
the Plaintiffs Title a long time after the Oefendants Pur⸗ 
chaſe, and refers in all things to the Plea and Anſwer of 
the other Defendant. In 


— 


* 
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In this Caſe theſe Queries were made on the Plaintiffs part. 


Whether a Sta- I. TUhether upon the paping to the Defendants what is 
tute bought in Due to them upon the Yoztgage and Statute to Barrel, they 
by a Mortgagee gught not to have the ſame aſſigned to them? And if not, 
ought to beuled Ulhether the Statute being but an Incumbzance and no 
55 10-44..." Eftate, ought to be made uſe of as to the Wannoz of Mon- 
ape. field by the Defendants, wherein the Defendants have no 

Eſtate, and the Title the Defendants would p2zotec is not 
a Yoztgage 02 Incumbzance, and not to pꝛotea the Title 
of an abſolute Eſtate, | 


Whether a Mort. II. TUhether the Plaintifls having Judgment in Ejeg⸗ 
gagee ſhall pro- Ment fo2 the Poſſeſſion long befoze the Oetendants bought 
tect his Mort- in Burrel's Boztgage and Statute, and after the Defendants 
. Lage by _ had notice of the Plaintiffs Title and Pꝛoctedings in this 
vrances u Court, and notwithſtanding their Endeavours to the con- 
{le He lad notice ECary being ſtayed by the Oꝛder of this Court from recover- 
of before, and ing the actual poſſeſſion, they might be looked upon ag 
under which the adually in poſſeſſion ? And in that Caſe, TUhether ſhall 
party was then the Defendant make any uſe of Burrel's Moztgage and 
in poſſeſſion. Statute bought in pending the Injunction, and after the 
Decree againſt Engliſh other than to reimburſe themſelves 
the Mony thereon due? And if not, 


III. TUhether by the Defendants getting in the Statute, 
in manner as is befoze erprefſed, he ſhall be at Liberty to 
make uſe of it only againſt Monfield in the Plaintiffs 
hands, and (o fozce them to pay off the Penalty of the 
Statute, 02 clear the ſame, which Burrel himſelf could not 
have done, but all the Lands muſt have been charged with 
the ſatisfaction of Burrel's Statute, as well thoſe in the De- 
fendants hands as the Plaintiffs? 


And theſe Queries were made on the Defendants part. 


I. Whether the Defendant Lee, being a real Purchaſer 
A Mortgagee bona fide of Wigſel fo2 2000 l. from Engliſh then in poſſeſſion, 
may protect without any notice of any of the Plaintiffs Incumbzances 
himſelt by get” peceding to his Purchaſe, might not purchaſe in the Yozt- 
Ingmbrance Hage Leaſe of Wig(cl made by Engliſh to Burrel, and the 
though nothing Extent of Burrel's Statute preceding to the Plaintiffs In- 
be due on it. Cumbrances, both foxfeited in point of Law, and pꝛotea his 


Purchaſe 
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Purchaſe of Wigſel till the 2000 l. and Intereſt be paſd ? 
And whether there is any Equity againſ him fo? the Plain. 
tiff any wap to weaken his legal Securities ko; enjoying 
his Purchaſe till the 2000 1. and Intereſt be paid, admit; 
ting that nothing had bien due on Burrels Moꝛtgage 02 
Statute in Equity, and the Defendant had paid nothing 
fo2 purchaſing in that Boxtgage and Extent ? 


II. TUhether the Defendants having paid to Burrel wæecheraMort- 
1520 l. fo2 the Bottgage Leaſe and Extent of the Sta- gagee buying in 
tute, (hall be reſtrained from taking the benefit of the an Incumbrance 
Law by the ſaid Yoztgage Leaſe and Extent ſo far apon chat chargeth 
any the Lands of Engliſh in the hands of the Plaintiff oz ocher Lands al- 
any others to recover what he really paid to purchaſe in ge hall be re 
the ſame, lo as they after ſuch ſatisfaction make no other | er 
uſe of the ſaid Burrels Moꝛtgage o Extent than only to nase die 
noted his own Purchaſe Lands till the 2000 1. and Da ſelf che Mony 
mages be ſatisfied ? | | paid the that 2. 

, cumbrance, o 

III. CUhether the Defendant having paid his akozeſald #5 he uſe ic only 
Purchaſe fo2 a valuable Conſideration, without notice of — protect his 
the Plaintiffs Jncumbzances, and by Anſwer offers to "286 
take the Pozxtgage Monp and Damages, and the Mony 
paid fo; Burrels Boztgage and Extent and Damages and 
Coſts, and quit the whole, o2 elſe to enjoy the Boztgage 
free from Incumbzances, and be paid what he paid Burrel 
with Damages and Coſts, and make no further uſe of 
Burrels Extent than only to pzotect His purchaſed Lands 
from Jncumbzances 3 That a Court of Equity ſhall 
give any further Relief againſt him to his pꝛejudice be- 
= A Purchaſer without Notice, and if any, what Re: 


IV. TUhether the Defendants, who are no Parties to, 
noz at all concerned in the kozmer Suits between the 
Plaintiffs and Engliſh, oz concerned in any of the Owders 
02 Pꝛoctedings therein ſhall be in any ſozt affeded with, 
02 pꝛejudiced by any of thoſe Oꝛders? 


The Court unanimouſly agreed, That the Oefendant 
ought not in any (ot be impeached in Equity as to Wig- 
ſe], but might kap his Statute and Security on foot to 
pꝛoted his Moztgage, and that the Pꝛoceedings in Chan- 
cery againſt Engliſh by the Plaintifis did not at all — 

this 
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this Caſe, But as to the Banoz of Monfield, in which 
the Defendants had no Eſtate befoze they bought in the 
Statute, the Court inclined that ſo much of Wigſel as 
was not in Burrels Moztgage (fo2 he could not extend 
on himſelf ) Monfield ſhould be accounted fo2 at the real 
value, in ower to diſcharge Monfield of the Extent; but 
not (o as to pꝛejudice the Extent in courſe of Law as to 
Wigſel: But that the Statute ought to pzotect Wigſlel, 
as far as by any courſe of Law it might. 

On the Argument of this Caſe was pꝛoduced Higgon 

againſt Udal, and Medleton againſt Shelleh, 19 June Car. 1. 
fo2 Nꝛeſidents. 
- On the bearing of this Caſe, which was a parallel Caſe, 
the Court would be ſatisfied there by. P2eſidents befoze 
they would give any Relief againſt Purchaſers in of In- 
cumbzances to p2otect a real Title, and the Cauſe went no 
further here. But the Plaintiff, as the Chief Baron now 
ſaid, bought his Bill in the Exchequer afterwards, and was 
there dilmiſt. | 

And in the pzincipal Caſe the Plea was allowed. 


DE 


D E 
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CANCELL ARIA. 


The Lord Keeper. 
The Maſter of the Rolls. 


Hurſt againſt Goddard. June 7. 


0 
pe Caſe was thus, There was a Sum ok Things in A4i- 
Monp p2ovided by a Settlement of Lands to on aſſignable in 


be raiſed foz Daughters Potions 3. one of the Equity, and how 
Daughters marries and dies; befoze her Pox- 
tion paid her Pusband takes Adminiſtratfon to her, and 
aſligns all his Jntereſt in that Poztion to his Son by a 
foꝛmer Mike. The Son by this Title (the Father being 
dead) ſued in Equity fo2 this Wony. 
Jt was inſiſted fo2 the Defendants, That though things 
in action might be aſſigned here on a conſideration by the 
party that had the Intereſt, and were recoverable here by 
the Aſſignee 3 and that a Releaſe afterwards by the Al⸗ 
ſignoz, unleſs it were without Notice and on conſideration 
to him to whom the Releaſe was, would not hurt the Al⸗ 
ſigna'; pet here the Aſſignment being by an Admfniſtratoz, 
5 and 
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and not the perſon that had it in his own right, this had 
never ban good, fo2 there might be a Credito2 to ſatisfie 

The Lord Keeper did think there was a conſiderable dit- 
ference between the aſſignment of the Party and of the 
Admimiſtratoz, wherk the Admintſtratoz was a Stranger, 
02 had not Right 'hefo, and uo colour of Rißht but 
meerly by the Adynitration, But here in this Caſe the 
Adminiſtration was pro forma only, fo2 here he had a Right 
to the Yony, as a Poztion 02 Pꝛoviſion fo2 His (Nike, 
and every Man hath not ready-mony to give. Daughters, 
but their Poztions are to be pzovided fo2 by this means, 
and therefoze its reaſonable to advance 02 pꝛomote the 
eſtabliſhing of them, ſo that they might be diſpoſable by the 
DHusband (who fettles a Joynture) as Monp it ſelf may be. 
And ſo decreed fo2 the Plaintiff, 


* 


The Lord Keeper. 
The 0Mafter of the Rolls. 


Martin againſt Seamore. June 13. 
CATEITAI TA 4&4 ; 


Obert Seamore being ſeized of the Lands being Copy- 

hold, in Fee, lurrenders them to the. Plaintiff by 
wap of Moztgage, fo2 Bonp lent, and in a few days after 
ſurrenders them to the uſe of his TUill, and then by Till 
deviſeth them to his Tlife fo2 life, Remainder to his 
Daughter in Fir, and dyeth. There was a faller to pe: 
ſent the Plaintiffs Surrender at the next Court, but the 
Wife got her ſelf admitted. 

The Plaintiffs Btll was to be relieved fo2 this Mozt- 
gage mony, and ſet aſine this Surrender and Till, be- 
— voluntary, unleſs the Mike and Daughter would pay 

Foz the Mike it appeared, there was an Agrirment of 
the Husband, in conſideration ok the Marriage, to ſettle 
the Premiſes on her fo2 Life, and inſiſted that the TUil and 
Durrender to her was purſuant to that conſideration and 
Agra ment. 


Foꝛ 
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Fo? the Plaintiff it was inſifted, that if a Copyholder A Copyholdet 
fo: Mony had agred to ſell oz moztgage his Copyhold, that having tor Mo- 
by ſuch Agreement he ſtands truſted koz the Uendf, and ny agreed to 
that no voſuntary diſpoſition afterwards could pejudice mortgage Lands 
the Aendte, no2 no diſpoſition foz Mony with notice of ſtands truſted for 
that Agrirment : And that the Plaintiff having a Surren⸗ the Mortgagees- 
der ought not to be in a wozſe Caſe than if he had only an 
Ugreoment. | 

Court. As to the Tlite ſhe being in purſuant to a , Surrender 
precevent Agreement to the Plaintiffs Title, would not void tor want of 
impeach her Eſtate, But as to the Daughter, hers being Preſentmenc 
purely a voluntary Eſtate, Jt was owdered, that unleſs made good a- 
ſhe would pay the Plaintiff his Bony he ſhould hold and sainſt a volun- 
enjoy the Pꝛemiſſes againſt her. tary diſpoſuion. 


T be Lord Keeper. 
Twiſden, 

Tuſtice) WW yId, 
Rainsford. 


Roſs againſt Roſs. July 14. 


DE Caſe was this: Francis Roſs had Jſſue James 
his lawful Son, and John a Baſtard Son, and 
deviſeth by his Till in witing to his Baſtard Son his 
Tail Lands that were held in Capite, and ſuffers Copy- 3 
hold Lands to deſcend on James, james and John agre, Tenant in Tail 
that John and his Þeirs ſhould enjoy the Copyholds, and — by * 
James and his Þeirs the deviſed Lands. — 
This Agra ment being executed, James had a Decre 
againſt John to levy a Fine, and ſettle it accoꝛdingly. John 
dies in contempt fo2 not doing that (which if he had done 
the Eſtate Tayl had been barred) The Defendant, the 
Iſſue of John, entred into the Coppholds, and enjoyed 
them: And to fozce him to execute the Agreement was the 
intent of the Bill. h 
Maynard fo2 the Defendant. Its not like the Caſe of Tue 19; in 
Octavian Lumberd, fo2 by that Agreement the Eſtate Tail Ta! is not 
was made good, which otherwife would have been avoided ; bound by the 
but a perſonal Agreement, o2 Agreement fo2 other Lands will A gre ement. 
not bind the Iſſuc. | | 


2 Reſolved 
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Ive in Tail a- Reſolved by the whole Court, 1. That if the Tenant 
cepting the ſa- in Tail agre to convey, he is bound by that Agreement. 


tisſaction agreed 
to be given, the 
Tenant in Tall 
is bound by that 


means, 


2. I he die, his Iſſue is not bound by it. 

3. That if the Jfſue do accept of that Agreement, and 
enters, as in this Cafe, on the Land, it now becomes his 
own Agreement, and ſhall bind. And ſo decreed it againft 


the Defendant. 


The Lord Keeper. 
George Stowel Eſquire againſt George Long Fxe- 
cutor of George Long. June 14. 

ON John Stowel ( whoſe Heir the Plaintiff is ) 
was indebted to the Defendants Teſtatoz by Judg⸗ 
ment and Counterbond, the Oefendants Teſtatoz having 
paid the Debts he was bound in as Surety fo2 him. Sir 
John was ſequeſtred, and his Eſtate expoſed to Sale by 
the Parliament fo2 his. Loyalty to the late King. The 
Defendants Father bought a Farm of the Truſts fox 
Sale, part of Sir Johns Eſtate, and in the Purchaſe had 
allowance of his Debt by Judgment and on the Counters 
bond, and paid the reſt of the Purchaſe Monp, as was 
uſual, by Bills, &c. The Defendants Teſtatozs Purchaſe 
was in 1652. and he entred and held till 1660. the Kings 
Beſtauration. De being dead, the Plaintiff who claimed 
under Sir John Stowel, exhibited a Bill to call the De⸗ 
fendant to an account, and (ſuggeſted, that the Land wag 
conveyed by the Truſtirs in ſatisfaction of the Judgment, 
and that by the J2ofits taken the Judgment was ſatisfied, 
and therefoze the Plaintiff ought to hold the Lands againſt 
the Judgment which was extended \(o2 the Oefendant. 

It was inſiſted, that fo2 all the P2ofits the Defendants 
Teſtatoz took under the Sale, it was pardoned by the Act 
of Indempnity; And that the Defendants Teſtatoz, be⸗ 
ſides this Judgment and this Bond, paid a great Sum of 
Monp fo2 the Purchaſe. And yet it was offered to come 
to an account, if the Plaintiff on account would pay the 
Defendants the Debt due by Judgment and on the Coun: 
terbond, and the Bony paid fo2 the Purchaſe. And upon 


that offer the Court decrered it to an Account. Though 
if 


— — — — — 
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it was fo2 the Plaintiff ſtrongly oppoſed, that the Debt A Creditor of a 
Sir Joha owed him by Counterbound (it not being with- Delinquent ha- 
in the Judgment) ſhould not be-bzought into the account, ine _ Debt 
02 allowed the Defendant. But inaſmuch as that Debt "7 10 of 
was allowed the Oefendant as part of the Conſideration the Delinquents 
in the Purchaſe of the Eſtate, the Low Koper did ozder Eliate, ſhall not 
that to be bzought into the account and allowed the De- be put to ac- 
fendant, and declared, that if the Defendants Counſel count for the 
had not offered to account, he would not have ozdered pro's _ = 
an account, fo2 that all Bonies received by the Pyofits foe mm ak 


are pardoned by the Act of Oblivion, — 


Troner againſt Haſſold. June 16. 


DE very ſame Caſe with that of Wembergh and Whether Arti- 
Tough befoze fol. 123. ſave that the Debt was by cles of Peace can 
Bond, and entred into here. And upon a Demurr er the diſcharge a Sub- 
Low Kfeper ozdered the Defendant to anſwer ; but ſaved F<s Debt. 
the benefit of the Demurrer to the Hearing. 


The Lord Keeper. 


Dame Flora Backhouſe againſt Simon Middleton 
and others. June 17. 


ATR William Middleton ſeized of the Kings Moiety 
me new River Mater in Fe, conſiſting of 36 
ſhares, 1545. conveped the ſame to Henry Middleton and 
others, upon Truſt fo? himſelf and his Wife, during their 
reipculbe Lives, and after that the Truſtees out of the 
Rents and Pꝛofits of the Pꝛemiſſes ſhould pay his Debts 
and Poztions fo2 his Daughters at certain days, and after 
to permit Sir Hugh Middleton Heir of Sir William and 
his f5eirs, to take and receive the Rents and J?ofits of 
the Pꝛemiſſes. Sir William and his Lady dyes, Sir Hugh 
in June, 1657. contracted with William Biſhop, fo2mer 
Dusband of the Plaintiff, ko: Sale of fourteen ſhares to 
him of the kings MYotety fo2 7000 I. whereof 250 |. in 
hand, and the reſt to be paid as Str Hugh and Biſhop and 
the Truſtees ſhould agree, fo2 the Daughters 8 
which 5 
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A Deviſce can- 
not bring a Bill 
of Reviver, nat 


being in Repre- 


which are alcertained by Sir William at ſeveral great Sums. 
In December 1657. the Defendant Sin on contracted with 
the ſame Sir Hugh by Articles under Hand and Seal, fo2 
all the Kings Maiety at 151000). and in January after 
Sir Hugh and his CUife and Henry Middleton (the only 
active Truſtee) execute a Convepance to Simon accozding 
to the Articles. Jn Hillary, 1657. Biſhop crhibfts his 
Bill againſt Sir Hugh to infozce an Execution of the A: 
greement, which the Defendant anſwered, Hillary 1658. 
Simon Middleton byought his croſs Bill againſt Biſhop, 
Sit Hugh and the Truſtes to have a Conveyance, &c. 
February 1659. Biſhop erhibits Jnterrogatozies in his 
Cauſe. November 1660. one CTitneſs (wozn thereon, 
4 March 1660. Biſhop dies, pet the Mitneſs (won not ex⸗ 
amined, Biſhop having deviſed the benefit of his Contract 
to the Plaintiff, being his TUife, and her Heirs; 24 Ja- 
nuary 1661, She bzings a Bill of Revivoz, 24 Nov. 166 2. ſhe 
marries Sir W.Backhouſe, and ſo her Suit abates. 27 Nov. 
1663. Simon Middleton's Cauſe heard and decreed fo? him. 
1 Decemb. 1663. Sit William Backhouſe by Petition gets 
Simon Middleton's Decttr ſtopt. 2 Decemb. 1663. He bꝛings 
a Bill of Reviver in his own and his Tulfes Name. 
13 May, 1664. Me erhibits a new Schedule of Jnterro- 
gatozies, and on thoſe Jnterrogatoztes ſome TUitneſſes are 
examined. tr June 1664. This Cauſe was heard, and 
the Plaintiffs claiming as Devil's to the Plaintiff in the 


ſentation to the firſt Cauſe, and the Peir of Biſhop, whom only it concerned 
Deviſor, but in tg conteſt, the Devil being no Party; and a Deviſa not 


nature of a Pur- 
chaſor. f 


being fntituled to a Bill of Reviver, this Bill was diſmiſt 
without pꝛejudice to a new Bill. 

Then an oꝛiginal Bill ſetting fozth the koꝛmer Pꝛocad⸗ 
ings and the fozmer diſmiſſion was exhibited by Str Wil- 
liam Backhouſe and the Plaintiff his CUiſe, which alſo 
abated by Sir Williams death, and was revived by the 
Plaintiff, and anſwered by the Defendants. And then 
Iſſue being joyned, the Plaintiff moved to have the uſe 
of the Depoſitions taken upon the fozmer Bill, which was 
diſmiſt, made uſe of in this Cauſe, thoſe Tttneſſes be⸗ 
ing dead, 

This Patter was ſeveral times ſtrongly debated by 
Counſel on both ſides, where fo2 the Plaintiff it was in- 
ſiſted, That though a Bill be diſmiſt, yet the Oepoſitions 
taken on ſuch Bill are to be made uſe of here 02 at Law, 
and that the Bill was not diſmiſt on the point of Right, 
| | but 


4 


_ 


1 
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but ko; matter of fozm. And that its uſual and frequent 
to uſe Depolittons taken in one Cauſe, if fo2 the ſame 
matter that is in controverſie in another; eſpecially if _ 
againſt the ſame Defendant, as here it is; which wag en Pete 
admitted by the Defendants Counſel. But as to the uſing aun gal be 
of Depoſitions in a Cauſe diſmiſt this difference was talen; g or nor. 
that though where a Cauſe is dilmiſt the matter of it not 
being p2oper fo2 Equity to decree, pet the Fac in this Cauſe 7 
moved may be uſed as Evidence in that Fan between the 
ſame Parties when ever it ſhall come in queſtion again. 
But when a Cauſe is viſmiſt not upon that ground, but 
upon irregularity, as fo2 that it comes by Reviver when 
it ſhould come by ozginal Bill, ſo that in truth there was 
never regularly any ſuch Cauſe in the Court, and conſe- 
quently no Pꝛooks, theſe P2oofs cannot be uſed; fo2 
Pꝛoofs cannot be exemplified without Bill and Anſiver 3 
1102 can thep be read at Law without the Bill, on which they 
were taken, can be read. But this Bill of Reviver could 
| not be read at Law, and therefoze the Pꝛoofs taken up- 
| on it cannot be uſed here. And ſo upon long debate, 
and after ſeveral fozdmal Arguments it was ruled about 
—_— Term 1669, in this very Cauſe by the Low 
Keeper, 

And now upon the hearing of this Cauſe, the endeavour 
on the Plaintiffs part was to pzove a Notice in the Defen- 
dant of Biſhops Contra, which was oppoſed by the Defen- an agreement 
dant. But the Notice being p2oved, it was fo2 the Deken for the Purchaſe 
dant inſiſted, that there was no ground to decree the Agrex- with the Ce; 
ment made by Biſhop, it being made by a Ceſtuy que Truſt 2% 7747 of the 
of the Suplus only, and the Truſties no Parties, and the ſe: —_— _ F 
cond Agreement by the Defendant Simon Middleton ig ex- $7 nee 
amined befoze any Bill bꝛought by Biſhop againſt the Ceſtuy p,,,j. 
que Truſt ; and the pꝛincipal Truſta (who being examined 
as a Mitneſs) ſwears that he did diſappꝛove of the Agrte- 
ment with Biſhop, and would never conſent to it. And it 
was farther inſiſted fo2 the Defendant Simon, that the d- 
greement with Biſhop was not purſued, no2 could Sir 
Hugh infozce the payment of the 67 50 J. it being to be paid 
as the Truſtees and he ſhould agree, ſo that that was nocom- 
pleat Agreement; and the Truftees diſagreeing, and having 
erecuted the other to Simon the Defendant, the Agriement 
with Biſhop ought not now to be decro@d, eſpectaliy fo2 the 
Plaintiff, who claimed the benefit of it by Deviſe only, which 
at the beſt was a Devile of an Equity on an Equity, 


Blit \ 
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But fo2 the Plaintiff it was inſiſted, that the Truſt's 
had not by the Truſt power to ſell, they being to pay the 
| Daughters Poztions out of the Rents and Pꝛoſits. 

A Truſt to pay To which it was replyed by the Court, that the Truſts 
Portions out of Were not to pay the Poꝛtions out of the annual Rents and 
Rents and Pro- Pꝛofits, but out of the Rents and Pꝛoſits, and thoſe Pos 
= at —_ tions were to be paid at pzefirt days, which the annual Pꝛo⸗ 
Tosters, fits would not do; and therefoze conceived the Truftirs 
97 Power might ſell fo2 that purpoſe within the intention of the Truſt; 
and ſo declared he was of Opinion to diſmiſs the Bill, but 
withal ſald he would think further of it. Vide the end of 

this Cauſe in Cornbury againſt Middleton, | 


The Lord Keeper. 


Pitt and others againſt Pelham and his Wife, and 
Mabel Shirly. July 4. 


W Illiam Shirly ſeized of the Lands in queſfion, ſettled 

them on jane his Mike fo2 a Joynture, Remainder 
to the Heirs of their two Bodies, Remainder to his own 
right Heirs. Afterwards in 1657. he made his Mill in 
Triting in theſe Wows, I make my dear Wife my ole 
Executrix: My Land at Blandford, which is my Wifes Joyn- 
tue (which is the Land in queſtion.) 1 confirm unto her; 
and after her death I appoint it to be fold, and the Mony 
that is made of it, to be divided in equal portions amongſt 
theſe four, namely, one part of it to be diſpoſed of by 
my Wife, and one to William Major, one to Ezra Shirly 
(who was Heir at Law) and one to Jonadab Savidge, and 
in caſe any of my three above named Nephews ſhall dye 
before the death of my Wife, my colin Roger Higham ſhall 
have the portion of Mony, which upon ſelling my Land at 
Blandford ſhould have fallen to that Nephew, and dies, 
leaving Ezra his Deir. Ezra Shirly dies befoze Jane, leaving 
the Defendants the Women his Siſters and Co-heirs. 
Jane the Erecutrir, Major, Savage and Higham in 1663. 
erhibit their Bill againſt Mary and Mabel the Defendants, 
who pꝛobe the Will, and compel them to ſell. They anl⸗ 
wer, and in 1564. TUitneſſes are examined. Pending 
this Suit the now Plaintiff being only Tenant to part 


of the Lands from year to year, purchaſes of Major, Sa- 
a vage, 


— 
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vage, Higham and Jane, thefr Jntereſt given them by the 
Till. Jane dies in 1666. and makes Higham and Harris 
her Executozs; the now Plaintiffs Pitt, Major, Savage, 
Higham and Harris erhibit their Bill to compel the Co- 
heirs to convey the Lands to Pitt and his Heirs. 
The Cauſe was firſt heard befo2e the Waſter of the Rolls, 
and it was then ozdered a Caſe ſhould be dzawn up and 
heard befoze the Loꝛd Keeper. | 
And on Hearing befoze the Lozd Keeper 7 Novemb. 1668. 
becauſe the Cauſe appeared to be of weight and conſe- 
quence, his Lowſhip oꝛdered Copies of the Caſe to be de- 
livered to Juſtice Twiſden and Juſtice Wild, and will ad⸗ 
viſe with them and appoint a day to deliver his Opinion. 
29 April 1669. the Cauſe was heard by his Lo2dſhip, al- 
ſiſted with thoſe Judges, at which time it was by Serjeant 
Maynard inſiſted fo2 the Plaintiff, that the TItll was good in 
Law if the ſame was executed, but could not compel an Exe⸗ 
cution at Law, and therefoze Equity ought, And as to the * 
metence that there was no perſon named to ſell, he ſaid, nd clear, Ju- 
that when the intention ts clear, all means without which (ice mult ſap⸗ 
that cannot be attained muſt be ſupplyed by a Court of piy che means 
Juſtice, Dyer 371. 2 Leon. Rep. 222, & 278. a Caſe in to attain it. 
point, and the Deviſoz hath power to diſpoſe as he pleaſeth: 
And though the Deviſe be not of an Eſtate, but of an A Device to an 
authority to ſell, its good within the Statute. And if a Heir on Condi- 
Devile be to an Heir upon a Condition that he ſell, this tion, void inLaw, 
Condition is void; but pet it is good by way of Truſt in vet good in E- 
Equity, fo? it lies within the power of an Anceſto2 to charge W. 
his Lands with a Truſt, and the Heir muſt ſells And the 
Preſidents of the Court do run, that the Heir is to Cell, 
and cited Batersby and Prince in the Low Coventrys time, 
and Tennant againſt Brown, 18 Feb. 1659. 
Serjeant Fountaia fo2 the Plaintiffs. Oziginallp this 
is a good Till, and the Land might have been ſold 3 and 
if by any accident it be pꝛevented, as by the death of the 
Erecutoz, this Court ought to help it. And it is not de: 
nied, that if the TUill had been to ſell to pay Oebts, it had 
been good, and the Heir ſhould have ſold : . And there is no 
difference between Debt and Legacies, and here the 
Mony is given fo2 Legacies, but ſhall be raiſed by the Sale; 
and he relyed on it, that the Erecuto2 might have ſold. 
M2. Solicitoz Finch fo2 the Defendants. There are 
two Queſtions: 1. What the Law is? 2. What the 
Equity? The Law is againſt ＋ Plaintiffs. Tf Land 
a be 
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When Lands be appointed to be ſold fo2 payment ok Debts, and no 
are appointed to perſon is appointed to ſell, the Executoꝛ ſhall ſell, becauſe 
be ſold, and no the Soul is concerned, which the Erecuto? is to take care 
perſon appoint- gf, But it's otherwtſe in a voluntary diſpoſition, as here; 
| - wo — and it is not like the Caſe of Howe! and Barns, 1 Cro. 328. 
er  o2 there the Executozs were appointed to ſell, 

Serjeant Ellis fo: the Defendants. The Deviſe is a 
volſd Deviſe in the Creation, becauſe no perſon is ap- 
pointed to ſell ; o2 if good in the Creation is void ex poſt 
facto, fo no Bond of the Anceſto2 binds the {eirs, unleſs 
he be expeſly named. 

The Lord Keeper doubted whether the Till be void in the 
Creation; fo? it's againſt a Rule in Law, to make it void, 
il by any conſtruction it can be made good. 

T wiſden doubted that the Executo2 of the Executoz can. 
not be compelled to ſell in this Cale, the Sale not being 
to be made till after the death of the Erecuto?. 

Wyld conceived the Devile good in the Creation, the 

intent appearing ; and the Caſe in Leonard is the very 
Cale, and was of Opinion, that the Executoz of the Ere- 
cutoꝛ ſhall ſell 3 but doubted whether the Þeir be compelled 
to (ell. 
Dieſidents on both ſides were given in to the Lord 
Keeper and the Judges. And 18 May, 1669. the Lord 
Keeper after advice with the Judges in oꝛzder to the de- 
termination of the Cauſe, ozdered a Tryal of theſe Points 
in a fefgned Action. 

1. {Ulhether Jane the Executrix had Power, and could 
by the Will have ſold the Lands: 

2. Whether a Sale by her Erecuto2s (admitting ſuch 
Sale to be actually made) be a good Sale: 

And after Tryal either Party to reſo2t to the Court fo? 
a final determination. 

Upon the Trpal by conſent of Counſel a ſpecial Aer⸗ 
did was found, and upon ſeveral (olenin Arguments there- 
on by Counſel on both des at the Common Pleas , the 
Court gave Judgment unanimouſly on both Points fo2 
the Defendants. Thereupon the Defendants move to 
diſmiſs the Bill. And it is owdered that the Cauſe be ſet 
down fo2 Pearing befoze the Lord Keeper upon the Equity 
reſerved. | 

And now upon Hearing thereof befoze his Lo2dſhip, it 
was fo? the Plaintiff inſiſted, that it was plain by the TU! 
that the Lands ſhould be ſold, and no perſon by Law = 

ell 
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ſell but the Deir, and therefoze the Heir muſt ſell 3 and 
that Patter was not tryed, but the Matter tryed was impꝛo⸗ 
per, to? it was not to the purpoſe. And the Pꝛeſidents of 
the Court rin, that the Peir ſhould (ell, and therefo2e 
though the other Iſſues tryed are againſt the Plaintiff, that 
is not, but remains in Juſtice fo2 the Plaintiff; and cited 
divers Pꝛeſidents, viz. 


Hughs and others Plaintiffs againſt Collis Defendant. 1 Febr. Hughs againſt 
16 Car. 1. Cellis. 


The Caſe was thus, The Plaintiffs were Creditozs 
of the Teſtatoz. The Defendants were his Executozs, and 
Daughters Legaters. The Bill was to inkozce the Sale 
of the Teſtatozs Lands fo2 payment of his Debts by the 
Exccutoz (who by Anſwer ſubmit to ſell, if the Court 
thought fit, having in truth ſold part befoze.) And the 
Woꝛds of the Till were thus: As for my Lands, Tene- 
ments, Goods and Chattles, I give and bequeath, as follow- 
eth: After my Debts paid to my five Daughters 1co l. a- 
peece, and to be paid at their Ages of twenty years: Alſo 
I give to my Wife, whom 1 make my Executrix, all the reſt 
of my Lands and Tenements, Goods and Chattels. The per- p. ; 
conal Eſtate was not ſufficient to pay the Debts, noz could — 
the Executrir out of the Pꝛofits of the Pꝛemiſſes, being payable at pre- 
but 63 l. per annum, ratſe Mony to pay the Oebts and the nt days, which 
Daughters Portions, being 500 J. Therefoze the Court the Premiſſes 
conceived it was intended by the Mill, that the Executrix will not do, 
ſhould raiſe Mony to pay the Debts and Legacies, and de⸗ — 2 
cr&d the Erecutrir to ſell accozdingly, and by Sale to ſa. 0 kel. 
tisfic the Plaintiffs but betoze the Executrix was to re- 
ceive any part of the Purchaſe Bony, ſhe was to give See 
curity to pay the Daughters their Poꝛtions at their Ages of 
twenty years (they being then in their Jnfancy) and that the 
Daughters ſhould, when they came of Age, releaſe the 
Lands to the Purchaloz. 

Another Pꝛeſident was, 


Lockton againſt Lockton. 13 Nov. 13 Car. 1. 


— 


Leckton againſt 
here Lands were deviſed to be ſold, and the Ponies to Lockcos. 
be diſtributed to ſeveral perſons, and no perſon was named 
to ſell, there by conſent of Counſel it was decreed that the 
Executo2 ſhould tell. 


Ta 2 Another 
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Another Pꝛeſident. 


- Auby and others, Creditors of Walker, againſt Doy! and others 
Heirs of Walker. 


The Wows of the Mill were theſe : My Will and Mind 
is, and I do hereby authorize that my Executors hereatter 
named ſhall fell my Lands and Woods thereupon growing, 
to any perſon or perſons, and their Heirs, for the beſt va- 
lue, and with the Monies thereby raiſed to pay all my juſt 
Debts. 16 Febr. 1655. The Lows Commiſſioners alliſted 
with Judges (the Executozs being dead) upon diew of 
Pꝛeũdents decreed the Peirs to ſell, 


Tenant againſt Tenant and others againſt Brown and others. 18 Febr. 1659. 
Brown. 


The Executor The Sale being to be made expectant upon a contingent 
of an Executor Eſtate, which did not happen in the Erecuto2s time, but 
to fell when the was Decreen to make the Sale; but hapning after his 
Executor fails to Death, his Executoꝛ, and thoſe that clatmed the Land after 
(el), his death, decreed to ſell. 

And fo? the Plaintiff in the oziginal Cale it was ſtrongly 
inſiſted, that it was all one where Lands were deviſed f62 
payment of Legacies 02 younger Childzens Poztions, and 
fo2 payment of Debts, and that was as much a Truſt of 
Lands in the pꝛincipal Caſe that it ſhould be ſold, and the 
Monp paid, as it is where Montes are appointed to be paid 
out of the Pꝛoſits of the Lands. 

Edwards a- The Lord Keeper. This is not like the Caſe where a 
gainſt. Groves, Father makes Pꝛoviſion fo; younger Childzen 3 fo2 a Pa⸗ 
Hob. 265. rent is bound ro pꝛovide fo2 them; noz is it like to the 
— 1 oy Caſe of a Sale to pay Legacies at large; but here they 
e 5 (1 are Sums in groſs; and conceived a difference may be 
Land deviſed to taken between the Principal Caſe and Ponies appointed 
be old after the to be raiſed out of the J2ofits of Lands, that doth not 
death of the Ex- ũmount to a total diſheriſon, but only a Charge upon the 
ecutor, when no Land in the Heirs hand, and ſo that ſavours moze of a 
party is named Truſt than in the Puncipal Cale; and ſo decreed the 
yo — be. Vlll to ſtand diſmiſſed ; but with directions, that this ſhould 
meren be no Pꝛeſident. 


tween a Deviſe 
of Mony out of 
profits of Lands, 
and of Mony 

raiſed by Sale of 
Lands, 
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The Lord Keeper. 
Fuſtice Twiſden. 
Fuſlice Wy ld. 


Pheaſant and others, Executors of Waltcr Phea- 
ſant, againſt Ann Pheaſant, the Reli of Walter 
Phcatant, the Mayor and Commonalty of Lon- 
don, and the Chamberlain. July 4. 


Alter Pheaſant having taken to Mike the Defen: 

dant Ann, who was an Dyphan, and had her 
Portion in the Chamber of London, after his Marriage 
took out 40 l. thereof, and by Till gives his ſaid TUite 
her Poztion in the Chamber of London, being 22co l. 
and other things to the value of 1000 J. on Conditian ſhe 
renounce her Dower. She accepts this Legacy befoze 
and after her Þugbands death. The Bill was to perfozm 
the Null and to renounce and releaſe her Dower. She 
hath a croſs Bill fo2 her Poztion in the Chamber of Lon- 
don againſt the Erecutozs of her Husband, the Mapoz 
and Commonalty and Chamberlain, and inſiſts that her 
Portion belongs to her in regard the Security was unal⸗ 
tered by her Husband in his like time, and ſo was as much 
as if it were a Debt due to her by Bond, and ſought to 
recover her Dower beſides. 

Fo2 the Erecuto2s it was inſiſted, that the Monies in 
the Chamber of London is not there as a Common Debt, 
but veſts in the Dugband by Marriage, it being only de⸗ 
poſited to remain there till the Oꝛphan comes of Age, 
which ſhe attained during the Coverture, And it was 
alſo inſiſted, that the receiving of 40 1. out of it is an al- 
teration of the property, and owning of the Pugbands 
Right to the whole 3 and that however ſhe was concluded 
by the acceptance of her Legacy in lieu of her Oower. 
And it was ſaid that the Mayo2 and Chamberlain have 
only the Cuſtody of the Child, but not the J2operty of 
her Pony, but that is in cuſtodia Legis until ſhe comes 
of Age, and is. only depofitum, and not debitum in the 
mean time; and it would be inconvenient ik the pꝛoperty — 
the 
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the Poꝛtion did not veſt in the Dusband by Marriage, ko: 
by the Marriage the TdJoman becomes dowable. 
The Portion of The Lord Keeper conceived the Mony in the Chamber 
an Orphan in gf London fs a Debt, fo2 the Chamber pays Intereſt fo? 
the Chamber of it, and ik ſo, her acceptance of the matters veviled to her 
Londonisof ue" will not bar her Dower, accoding to Vernons Caſe, 4 Rep. 
4 Hotand die The ACCeprance of a collateral ſatisfaction is no Bar in 
without altering u CUrit of Dower 3 and ſo conceived Ann Pheaſant is in- 
the Property, his tituled to the Mony in the Chamber of London, but ſaid 
Widow, and not he would conſider of it. 
his Executors And 30 Octob. 1670, ko; the Executoꝛs of the Husband 
thall have it. ft was inſiſted, that the Bayo2 and Commonalty have 
_ — but the Cuſtody of the Body and Goods of the O2phan, 
da ion for New Entries 346. And ſo the Pꝛoperty is in the Oꝛphan; 
Dower no Bar ulld the Oꝛphan hath in truth a legal poſſeſſion, the Cham: 
of Dower. berlain being in the nature of a Servant to the ©phan, 
and Poſſeſſion of the Servant is Poſſeſſion of the Maſter, 
1 Cro. 37. So that by the Marriage this Mony is the 
Pusbands. As ik an Inkant Feme bzing Monp into this 
Court, and marries, and dies, the Pꝛoperty is in the In- 
fant, and by Marriage becomes the Pusbands. But it 
was anſwered, that was not like the puncipal Caſe ; fo2 
here the Chamberlain pays Jntereſt, &c. but no Intereſt is 
payable fo2 Mony in Court; and the Pꝛoperty here is in 
the Inkant. And ſo all agreed the Ponies belong to the 
CUtdow, and not to the Executo2s, 
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The Lord Keeper. 
Tall againſt Ryland. October 13. 


On a Demurrer. 


DE Plaintiff and Defendant were Fiſhmongers; 
and had contiguous Shops; and Differences 


having been between them they were made 

Freinds, and by that Mediation the Plaintiff 
was to give, and did give the Defendant a Bond of 20 J. 
penalty, conditioned to behave himſelf civilly and like a 
good Meighbour to the Defendant, and not to diſparage 
his Gods. The PAaintiff afterwards asked the Deken⸗ 
dants Cuſfomer, whilſt cheapning a parcel of Flounders, 
why he would buy of the Oefendant, and told him thoſe 
Fiſh ſtunck, and ſa the Defendant loſt that Cuſtomer 3 
and the Defendant having ſued the Bond and aſſigned 
that fo2 breach, had a Uerdica, And to be relieved againſt 
that Gerdia and the Penalty of the Bond was the Pꝛayer 
of the Bill, which alledged that the Damage was not 
conſiderable no? valuable, and therefoze the Plaintiff ought 
to be relieved againſt the Uerdict fo2 the JPenalty. 


The 
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No Relief in E The Defendant demurred, fo? that the Bond was not 

— inf conditioned for payment of Yony oz perkozmance ok Co- 

Bond not to Venants, oz fo? any matter fo2z which Damages in an 

diſparage ano- Action of Debt, Covenant oz any other Action was reco- 

ther Mans verable, no2 was there any way to meaſure the Oamages 
Goods. but by the Penalty. 

And the Bond being to pzeſerve Amity and Meighbourly 

Freindſhip, fo2 the bzeach of which the Plaintiff did ſub- 

mit to pay that Penalty, and there Tan be no Tryal had 

to meaſure the Damages fo2 breach of the Conditton, 

| other than the Parties have ſubmitted to. 

No Relief to be DS Loꝛdſpip declared, That as this Caſe was, the Pe⸗ 

given againſt a Halty being but 20 1. he did not think fit to put the Ocfen- 

penal Bond, dant to anſwer, fo2 that the Coſts of Suit here and at 

where there is Law would ercied the Penalty, and ſo the Demurrer was 

no meaſure to allowed. But his Lowſhip declared this was not to be a 

— 2 4 Preſident in the Caſe of a Bond of 100 1. 02 the like; 

Besch. and though the Demurrer was allowed, the Defendant 

was to have no Coſts, 


The Lord Keeper. 


Palmer againſt Whettenhal. October 13. 


Upon a Demurrer. 


DE Bill was, That the Plaintiffs 2zother was 

ſeized in Fre of a Rent of 7 l. per annum, and had 
the ſame paid him by the Owner of the Lands out of which 
this Rent iſſued during his Life, and that by His death 
this Rent deſcended on the Platntiff as Heir, and that the 
Dwners of the Land did pay the Kent to the Plaintiff till 
1641. and there had been ſeveral Conveyances made of 
the Land in the late Troubles, and ſo no Rent paid ſince 
I641. and that the Lands were now come to the Deken⸗ 
dant, and ſo the Bill pꝛaped that he might be decried ta 
pay the Rent and Arrears. 

The Defendant ſaid he did not know any ſuch Rent 
was iſſuing out of the ſaid Lands, and that he and thoſe 
under whom he claims, had enjoyed thoſe Lands thirty ſe- 
veral years under divers Purchaſes, without any demand 
of the Rent that he knew of, till the Bill, and „ 

*02 
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Foz that the Bill ſought. to ſubject his perſon (which was The perſon is 
not to be liable at Law) to pay the Rent and Arrears, not to be ſub- 
and fo2 that it having been ſo long unpaid, it was to be jected in Equity 
preſumed the Rent was extinguiſhed. And however it ap. 0 Rent. 
pearing by the Bill, that the Plaintiff had Seifin, he might N 6.16 in E- 
bung his Aſſize at Law; and if that had not been a Seiſin, quicy for aReut 
it was ſaid that all the Relief this Court would have of which che 
given, would be but to give Seilin. And on Debate the Plaintiti hath 
Demurrer was allowed, Seiſin. 


The Lord Keeper. 

T he Mailer of the Rolls. 
Tustice R ainsford. 
| Fuilice Windham, 


Hide againſt Pettit. October 25. ; 


DE Parties in Court ſigned an Ozder by conſent 

to refer their matters to Arbitratozs finally to de- 
termine, and their Award to be final, and ſtand ratifien 
by Decree without any Appeal. One of the Parties after 
that he had attended the Reference, and found they in- 
clined to oꝛder him to pay the other Party a Sum of Ponp, 
countermands the Submiſſion, 

And the firſt Queſtion was, TUhether this Submiſſion 
was revoakable ? 

Df which the Lord Keeper at firſt ſeemed to doubt; but A Submiſſion to 
on Argument and producing a Preſident in point, Norton an Award by 
againſt Rowland, 8 July 1664. and 1oth of the fame — - — 
July, the Judges were both of Opinion, that there could n are 0 
be ns Submiſſion to an Award in Law oz Equity, but yoakable, 
what was revoakable, and that nothing under a Lentiſlative 
Power can make ſuch a Submiſſion trrevokable, which 
in its nature is revoakable. But it was an abuſe to the 
Court, as it was conceived, to revoke it, fo2 which the 
Court might juſtly lap the Party by the Heels. And fo Attachment a- 
in this Cauſe an Attachment was awarded againſ> him 8zin!t a Party 
niſi cauſa. In this Caſe it was obſerved; that whereas revoking a Sub- 
kozmerly the courſe was upon. Subm;iffion to award an — 
Attachment againſt the Party failing, yet of late the Courts gr b nen 
of Law do refuſe to grant 3 in ſuch Caſes, 

B bue 


* * 
—— 
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but leaves the Party to his Action, the Rule being Evl⸗ 
dence of his Submiſſion. 

In the pzincipal Cafe the Arbitratozs had determined 
ſome Matters, and had left others undetermined, and 
ſubmitted thoſe other Matters to the Court: And whether 
this was therefoze ſuch an Award (being but part of the 
Matters referred) as was fit fo2 the Court to decree, was 
the Queſtion, And though at Law an Award may be god, 
though but fox part of the Matters referred, unleſs the Sub⸗ 

Equity will not Mfſſion be conditional to make an Award on the Pꝛe⸗ 

decreean Award Miſſes 3 pet Equity, as it was inſiſted, ought not to de⸗ 

unleſs it be of all cre ſuch an Award, unleſs it be of all Matters referred, 

Matters referred. And ſo were both the Judges of that Opinion; fo its not 
a determination purſuant to the Reference, and (a the 
Award was ſet aſide. 


The Lord Keeper. 
Fuflice Windham. 


Squib and Bradſhaw againſt Bolton. Octob. 25. 


DE Queſtion was, It upon a Submiſſion by Oz- 
der of Court by Conſent to Arbitratozs, and the 
Award to be final and ſtand decried, any Exceptions lie 
to ſuch an Award as to a Repozxt, And whether, if it were 
an .unjuſt Award, the Court ought to decree it; and whe⸗ 
ther the Court ſhould examine the Juſtice of the Award, 
and the Merits of it, which the Paſter of the Rolls had 
taken upon him to do in this Cauſe, by ozdering the Arbitra⸗ 
tos to certifie the Court whether they had conſidered of cer; 
Whether Ex- tain particulars, which the Party diſliking the Award, ſad, 
ceptions are to they had not, which were in iſſue in the Cauſe. And upon an 
be admitted to Appeal from the Maſter of the Rolls O2der, it was now 
an Award on 2 g}bered that the Parties ſhould attend the Paſter of the 
Reference by Rolls, and ſatisfie him in what he doubted. So here the 
Conſent. Court examined the Juſtice of the award which in this 
Cauſe, and the next pꝛecedent, the Court did think upon 
Circumſtances, might be done, and that if an unjuſt Award 
was deſired to be confirmed by Decre, and the Court in- 

kozmed of it, the Court ought not to decree it. 
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The Lord Keeper. 


Buſh againſt Riſhley. October 31. 


DE Bill was to have a Rate Tythe ſetled by De- 
cre againſt the Impꝛopziatoz, and prevent multiplt- 
city of Suits. 

And fo2 the Plaintiffs it was pꝛaped, that the Court 
would either decree that the Jlaintiffs ſhould hold their 
Lands under that Modus decimandi, which at a Tryal at 
Law pending this Suit was found by Qerdic, oz that the 
Court would direct another Tryal to try the verity of the 
Modus, and reſerve the Cauſe till after the ſecond Tryal 
(if the Court were not ſatisfied with one QUerdia) Jt be⸗ 
ing inſiſted, that after ſuch Tythe Rate had been aſcertained 
by two Uerdias, the Court ought to decree an Enjoyment 
of the Lands, fo2 which the Modus was papable under that 
Rate-Tythe, and diſchage the Tythe in kind; and it was 
compared to the Caſe of Copyholders, that have their Fines 
and Services aſcertained by the aid of this Court, by di ⸗ 
recting of Tryals fo2 that purpoſe firſt, and after decrteing 
accowing to the Uerdics on ſuch Trpals. 

But fo2 the Defendant it was inſiſted, that this Court 
had not at any time decreed a Modus decimandi, and that 
Tythes were payable in kind by Common Right. 


And though it was inſiſted fo2 the Plaintiffs that it was A Rate-Tythe is 


frequent in the Exchequer to decree a Rate-Tythe, the not co bedecreed 
in Chancery, 


Lord Keeper did not think fit to decree in ſuch a Cale, but 
onered two Depolitions to be made uſe of at Law, as oc: 
caſion ſerved, And dilmiſt the Bill. 


2 


— 


a 
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1 be Lord Keeper. 
Tuſlice Wyld. 


Bagg again Foſter. 


On a Demurrer. 


Illiam Buſhel on his Marriage with Dorcas his Tite, 
W enters into a Bond of 1000 l. to Truſtes to her uſe, 
in Auguſt 1648. conditioned to be void, if he did not within 
two Months ſettle the Lands in Queſtion on thoſe Truſtcks, 
to the uſe of himſelf and Dorcas, and their Þeirs in No- 
vember nert. After William Buſhel covenanted with one 
of the Truſties to ſtand ſeized of thoſe Lands to the uſe 
of himſelf ko: Life, Remainder to Dorcas fo: Life, Re- 
mainder to his firſt and tenth Son in Tayl, Remainder to 
his own right Heirs. William Buſhel dies without Iſſue; 
Dorcas ſurvives many years, and matries with one Bagg, 
by whom ſhe hath Jſſue the Plaintiff, her Son and Heir, 
an Inkant. And now in his behalf the Bill is bꝛought 
againſt the Defendant, who claims under the Hefr of Wil- 
liam Buſhel, to infoꝛce a Conveyance iccozding to the Con: 
dition of the Bond, 

Fo2 the Defendant it was demurred unto, fo2 that the 
Bond was in 1648. and William Buſhel in November after 
made a Settlement, ut ſupra, to which one of the Truſtees 
was a Party. And fo2 that there is no Jſſue of the Plain⸗ 
tiffs Mother, and William Buſhel, and the Plaintiff; a mer 
Stranger to William Bulhel, being the Child of Dorcas by 
another Pusband, and that the Convepance, ut ſupra, ought 
reaſonably to be intended fo2 a perfoꝛmance of the Marriage 
Agreement, and ar leaſt that the Plaintiff ought not ta 
have any Relief in Equity, it not appearing that any Pol⸗ 


. ſeſſion hath gone accoꝛding to the Bond, 02 that any Relief 


— till now ſought, though it be one and twenty years 
nce. 

On the Argument of the Demurrer it was fo2 the De- 
fendant inſiſted, that there being no Agreement but what 
was in the Condition of the Bond, and no Articles o2 
Agriement beſides, and the Bond two and twenty years 
old, and ſuch Settlement, ut ſupra, made. unto one of the 


Obligas 
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Dbliges of the ſame Land mentioned in the Condition, 
though not to the ſame Gles, and Dorcas never queſtion- An Agreement 
ing it in her Life, and the Agroement being ſecured by contained in the 
\ Penalty, which was relyed upon, that this Caſe did differ Condition ot a 
VN much from an Agreement by Articles to ſettle Lands, fo2 Bond ſhall not 
| here the Party reſted on a Penalty, and there was no be turned into a 
reaſon to turn ſuch an Agreement as this was; into a col. lateral Exe- 


lateral Execution by decræing the Land, which the Court _ * <9 — 
did conceive reaſonable, and ſo allowed the Oemurrer. 25 
The Lord Keeper. 


Withers againſt Kelſca. November 16. 


A facto? gives his Daughter 300 l. Potion charged 
on Lands, and dies: The Daughter marries and 
hath a Joynture (ſettled on her by her Þusband, and hath 
no other Poztion but the 300 l. The Þugband dies be- 
foze any part of the 300 l. was paid. The Plaintiff is 
the Erecuto2 of the Pusband, and ſues the TUidow and 
the Deir of the Lands fo2 the 300 l. 

The Queſtion was, Tho ſhould have the 300 1. whe⸗ 
ther the Erecutoz of the Pusband, oz the Wife ? 

Fo2 the Executoz of the Þugband it was inſiſted, that Where the Por- 
he having ſettled a Jopnture in conſideration of the Poz⸗ tion in Mony 
tion, which Joynture the Mike enjoyed, that thereby in ſhall go to che 
Equity the Right of the Poztion was fo veſted in him, Execacorsofthe 
that the Executoz, and not the Alike ought to enjoy it. ies an 

The Lord Keeper declared, That this 300 1. being to go {,7,;1ine, 
out of the Rent of the Lands, and charged upon Lands, 
was not in the nature of a thing in Aion, but of a Rent, 
and given to the Husband by the Parriage: And (o de⸗ 
cred fo2 the Plaintiff the Executoz. Sed quzre, fo? a 
Rent belonging to a Feme doth, in caſe ſhe ſurvive the 
Þusband, belong to the Wife, and ſo the Arrears that in- 
cur during the Coverture, 1 Loft. 351. 


The Lord Keeper. 
Twiſden, 

_ |Wyld, 
Jiſtice Rainsford, 
Win ;dham. 


Holt again/ Holt. December 7. 


ſed of Douſes in London, and elſewhere of a publick 
tle, and poſſeſſed of Houſes in St. Martins in the Fields 
by Leaſe from the Church of Weſtminſter, 18 May 1656. 
by his CUill in TUriting gave 100 |. to his Daughters, 
being his only Childzen, and D2phans, to be paid out of 
his Eſtate Real and Perſonal at their Age of one and twen- 
ty, 02 Marriages (which firſt ſhall happen) and made A- 
lexander Holt his Nephew, and others his Executoꝛs, and 
dyed, The Executo2s pꝛoved the Mill; and the Erecuto? 
Alexander and others, as his Sureties, in 1558. entred into 
a Recognizance to the Chamberlain of London, fo? the pay- 
ment of the 10000 I. (which by the CUI was firſt to be 
paid) befoze any others ſhould have any benefit of his 
Lands, &c. 

By the Reſtauration of the King the Lands of the pub: 
lick Title reverted to the right Owners, And by the Fire 
in London the Houſes of the Teſtato2 in London were burnt 
down, ſo that it was to be doubted his whole Eſtate would 
not amount to the 10cco l. 

And the firſt Queſtion was, TUhether the Recognizance 
ſhould in Equity extend any further than only to make good 
to the Dyphans (o much as the Teſtatozs Eſtate conſidering 
the Loſſes afozeſaid, and as it now was really wozth ? 

And it was inſiſted by the Counſel of the Sureties of the 
Crecutozs, that it ought not to be binding any farther in 
Equity. Foz that if the Chamber of London had taken 
the Eftate of the Teſtato2 into their Hands, it would have 
been in no better plight than now it is. And the intention 
of the Security was but that the Executo2 ſhould not mil⸗ 
imploy oꝛ waſt the Eſtate, which (as it was declared) they 
had not done, but were ready to account fo2 what they had 
already received, The 


A Lexander Holt a Citizen of London, ſeiʒed and poſlet- 
{ 


— 
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The Court as to that Poi 
e AE 
ther than to make good the value of the Teſtatozs Efate 1 
over and above the Loſſes by Fire, and the Kings Return, in E * — 
and decreed the ſame accominglp. "yu ding to the E. 
Albeit it was inſiſted fo; the Oꝛphans, that the Condition 9% o. te 
of the Recognizance was generally ko: payment of the . f. bear 
10000 l. (and ſo it was) And the Executa Alexander had — 
thereupon taken upon himſelf the abſolute Ownerchip of the ae 
Eſtate, and managed it as his own, And that now a Loſs 5 — - 
had befallen the Eſtate, the Ozphars ought not ta be carried io: payment of 
back to the Account of the Teſtatozs Eſtate, foz that by "generally 
= —_ 2 Portions were now — 2 — . 
? 5 c uiey to the orĩ- 
ce 3 s fo2 the Reaſons befoze it was de. Jiu Equity, 
nd the next Queſtion was, TWhet 
the Church of Weſtminſter, which — — he 
- en — — paid, and new Houſes built there⸗ 
cane Ay 28, ſhould be taken to be part of the 
02 the Erecutozs it was inſiſted, They we 
cutoꝛs in Truſt fo2 the Oꝛphans, but were fo pap — — 2 - 
of the Eſtate 10000 l. only; and the Eſtate waz looked up. FEcutor (hall 
on at the Teſtatozs making his 71ill, and really was then!“ 1yable_to a 
and befoze the ſaid Loſſes of much greater value, and a © 1 
benefit was intended the Executoꝛ Alexander by the Teſta. — 
5 But the Court did unanimouſly agree, That the 
aughters ſhould have the benefit of the renewed Leaſe 
paying the Fine and other Charges of impzoving. Ind Ca Ita Truſtee of 
it was decrad accoꝛdingly. But this muſt be underſtood Term — . 
ſo = only as to the compleating the Ozphans 10006 1. and take a * 
Fa. — tt was agterd by the whole Court, that in caſe of nen Lern. that 
recutoxſhip in Truſt, the renewal of ſu (hall be for the 
ot | ch a Leaſe ſhall, - 
he benefit of the Ceſtuy que Trult. — 3 
que 1rulr. 


Term. Sanct. Hill. 
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CANCEL LAX IA 


Judge Morton, 


Verhorn againſt Brewine and others. Jan. 18. 


PE Plaintiff ſued as Adminiſtrato2 to have a 
A and an Account of the Eſtate of his Jn- 
teſtate. 

The Defendant pleaded that the ſuppoſed In⸗ 
teſtate made a Nuncupative » and another perſon, 
who he named in his Plea, his Erecuto2 3 and inſiſted he 
was not anſwerable o2 accountable to the Plaintiff, no2 to 
any other but the Exrecuto?, 

A Nuncupative On debate it was ruled, that befo2e Pꝛobate of the nun⸗ 
Will is not CUpatfve Mill (which is only to be pꝛoved in the Eccleſi⸗ 
pleadable in any aſtical Court) it is not pleadable in any Court againſt an 


_ before AdMminiſtrato2 3 and ſo the Plea was over ruled. 
robate. 


William 
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William Barber againſt William Took and 
Charles Lindſcy. January 25. 


Athew Lindſey was leiſed in Fe of the Lands in 
| Queſtion, and by Till in Criting deviſeth them 
to the Plaintiff in Fe, and after moztgageth thoſe Lands 
to the Defendant Took -fo2 pears, and dies, the De: 
fendant Charles Lindſey being his Couſin and Heir. 

And the Queſtion was, Tho ſhould have the Redemp- A Conveyance 
tion, the Plaintiff Barber 02 the Deir : for years is not 
' Fo? the Plaintiff it was inſiſted, That the Device to a Revocation of 
him, being of the Fir, and the Poztgage after being but 2 Deviſe in Fee, 
a Term fo? yeats, that was a Revocatton but pro tanto, but pro tanto 
and not pro toto, and the Deviſe did notwithſtanding 
paſs the Reverſion, and conſequently the Equity of Re- 
demption. 

And of that Opinion was the Judge. But the Defen- 
dant, the Heirs Counſel, inſiſted, that there was an aqual 
Revocation of the whole Tul. It was direged to be 
tried whether there was an actual and total Revocation. 


The Lord Keeper. 


The Poor of the Pariſh of St. Dunſtan, by Eneliſh 
Bill, againſt Beauchamp. Febr. 6. 


Decrie having been made by Commiſſioners upon & Decree by 
the Statute of Charitable Ales, thoſe ko: whom Commiſſioners 
the Decrc was bꝛought an Oziginal Bill, letting fo2th tor Charitable 
that the Defendant to the Decre threatned, when the Us, confirmed 
771itnefſes were dead, they would except to the Decrie, „ iginal Bill 
and ſo payed that the Defendant might ſhew Cauſe, why 
the Decree ſhould not be-confirmed. The Dekendant by 
Anſwer ſubmitting to the Decree, ft was decreed by the 
Lord Keeper, That the Decrie of the Commiſſioners ſhould 
be *onfirined. | 
(2 od nota, and Quzre, hat need or ſuch a Bill; The coutle ct 
fo? that when a Decree is made by Commiſſioners, the Proceedings in 
Corſe is to return it into the Petty Bag, and then to Fetcy B. on 
ſerve the Defendant with a tit of Execution, upon Pecrees of Chr 
8 Ce which ritable Uies. 
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1 which Service the Defendant may file Exceptions, and 

UJ pꝛay to ſtay P2oceedings till they be heard. But if the 

; Defendants do not then except, but ſubmit to the De: 
cree, it (ems reaſonable they ſhould be concluded thereby, 
and not be admitted to Exceptions after. 


The Mafter of the Rolls. 


Dakins and his Wife againſt Beristord. Febr. 6. 


Eaſes were deviſed to the Defendant by his eldeſt 
Bꝛother, to be ſold fo2 ſeveral purpoſes, and amongſt 
other, in Truſt that the Defendant ſhould purchaſe in his 
own Name an Annuity of 80 J. per annum, fo2 the Life 
of the Plaintiffs TUife, and pay the lame to her and her 
—— The Bill was to inkozce the payment of this 
nnuitp. 

The Defendant inſiſted by Anſwer, that he had conſtantly 
paid the Annuity to the Plaintiffs TUife (from whom the 
Plaintiff lived apart) and that. the Bill was agatnſt her 
Conſent, and that it was the intent of the Oono? to be 
fo2 her only benefit, the Till being, that he ſhould buy 
in his own Name the Annuity in Truſt fo2 the Platntiffs 
Wife (who is the Defendants Mother) and her Aſſigns, 
and ſo inſiſted, that the Plaintiff not inhabiting with her, 
he ought not to be put to pay the Annuity to him. Jt ap- 
peared by Pꝛoofs that the Cauſe of the Plaintiffs firſt 
abſenting himſelf from his Talife was fo2 fear of Debts, 
and that he had ſince ſolicited her by Letter to co habit, 

but ſhe refuſed, 
A Toa rt The Paſter of the Rolls declared, That in this Caſe the 
— or "© Hugband was the Aflignie of the Tlife, and that there be- 
Wife without lng no negative Mozds by the Till to exclude the Þugband 
negative words ktom the Annuity, he could not exclude him; and ſo de- 
doth not ex- Ctfed the Defendant to pap all the Arrears of the Annuity 
clude the Huſ- ſince the Bill exhibited, and the growing Annuity fo2 the 
band. future to the Plaintiff the Pusband. 


— — 
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The Lord K eeper. 
Fuſtice Twiſden. 


Fuitice Moreton. 


Smuth and others againſt Stowel and others. 
February 17. 


DHERE was a diſpoſition in 1579 (which was befoze 
the Statute of 43 Eliz. fo2 Charitable Uſes) to a 
Charity, part of the Lands were of a defenive Title, 
and the whole Diſpoſition void, being befoze the Sta- 
tute. Pet an Agreement was made between the Parties 
intereſſed and the Truſtee, koz the letling the Uſe deſigned, 
ſo much as was pzopoztionable in value to what the Do⸗ 
| no? had to give, and this was ſetled accoꝛdingly befoze the 
| Statute, and long Leaſes were let of the Gꝛound to divers 
Tenants, at ſmall Rents, to build, who had thereby im 
| Moved that ©20und that was but 20 1. per annum to 1501. 
Per annum. 
A Decra was made by the Commiſſioners fo2 avoiding ,,. Appoint- 
the Tenants Leaſes, they not being in ſtrianels of Law ment to a Cha- 
good, rity that was 
l Upon Exceptions to that Decree, it was declared by precedent to the 
| the Court, that though the Charity was pꝛecedent to the Statute of 43 
| Statute, yet the Statute ſubſequent had a retroſpec and 58. and © 
would make it a good appointment, that was not lo be- „ b, ne 
foze (but vold.) And it was declared, that ſo as the Ter. de. 
tenants be no loſers they ought not to be gainers in the... 
Cale of Charity: And fo ozdered, that during the Ter- Tes 
tenants Leaſes there ſhould be an Augmentation of 50 J. Chariey ordered 
per annum allowed by them in p2oportion to the JPoo?, to augment 


their Rent. 


—— 
e = 
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T he Lord Keeper. 
Twiſden, 
„ yld, 
Jrſtice Rainsford, 
| Windham. 


Henry North Eſquire againſt Charles Crompton 
Eſquire. March 25. 


Atharine Crompton Spinſter, ſeized in Fee of the 
KR the Lands in Queſtion, by her Will in Uriting 
the 21ſt of January 1669. erpreſſeth thus: I ordain and 
conftitute Henry North Eſquire, (which is the Platntiff ) 
to be mine Executor of this my laſt Will. And I do give 
all my Eſtat-, real and perſonal, to diſpoſe of for the 
payment of all my juſt Debts; and for the performing of 
all ſuch Legacies as I have herein, or by the Codicil an- 
nexed, bequeathed unto my Executor abovenamed ; and 
gives ſeveral Legacies in Mony, and amongſt others 
2001. to the Defendant her Uncle, who is Heir at Law; 
and a Legacy of 500 |. being omitted to the Plaintiffs 
Siſter, it was inſerted in a Codicil. 

M2, North's Bill was to pꝛove this TUM per Teſtes. 

M2, Crompton's Bill was to be relieved upon the Truſt 
of the Deviſe, as he ſuppoſed, after the Debts and Lega- 
cies paid, and to diſcover what the Debts were. 

Theſe Cauſes came firſt to be heard 8 Febr. 1670. be; 
foze the Lord Keeper and Baron Wyndham, and then 
theſe two Queſtions were ſtirred by the Court. | 

1. Whether this were a Devile of Lands in Pie? 

2. CUhether M2, North (the Plaintiff Crompton claim- 
ing by an implyed Truſt ) after Oebts and Legacies paid, 
might not be admitted to aver againſt that Jmplication 2 

Ok both thele Points the Court took time to conſider. 

3 March 1670. The Cauſe being heard again befoze 
the Lord Keeper and Mz. Baron Wyndham, they de- 
clared they were both of Opinion, That it was a Deviſe 
of 
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of the Lands in Fe, and then they doubted whether a Truſt , Pevite of all 

be created fo2 the Heir, of the Surplus. And another Egate real and 

Queſtion they made, Jf a Truſt, whether an Averment did perſonal for pay- 

not lie fo2 Mꝛ. North, it being but an implped Truſt, ment of Debt, 

and not within the Statute of H. 8. Of Wills, is a Deviſe in 
And 25 March 1671. the Lord Keeper and the four = led 

Judges all agred , That a F& paſſeth by the Deviſe. 1 e. 

And as to the implyed Truſt all conceived there was San plus for the 

not any implied Truſt ko: the Peir fo2 the Surplus; Heir. 

fo2 if there were, the Deviſee had no benefit 3 and to no 

purpoſe was the Deviſe of the 200 l. to the Heir, if ſhe 

had intended the Surplus to the Heir. 


— . < "Saif ran. E ei AAS At nd —— ud . wt 4 — 2 „5. 
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CANCELL ARIA 


The Lord Keeper. 


Thomas Martin Clerk, againſt Douch and 
Overton. 


NE Foſter deviſeth to the Plaintiff in theſe 
Moꝛds, Item, I give to my Couſin Thomas Mar- 


tin Clerk, late Miniſter of Houghton in Northamp- 
tonſbire, and living thereabouts, I do order 40 /. 
to be paid him to be diſpoſed of for certain Uſes, which I 
A Sum of Mony fhall in a private Note acquaint him with, and gave him no 
given to one to Note o; Direction how to diſpoſe of it, but died, the Defen- 
diſpoſe as the dants being his Erecutozs. And whether the Plaintiff 
1<!;ator ſhall qyould have the 401. was the Queſtion, | 
appoint by a The Maſter of the Rolls was of Opinion the Plaintiſſ 


Note, who dies ſhould have the 40 l. fo: that the Teſtatoꝛ did not intend 


ithout ſuch : - 
pointment, a” ft ſhould come to his Executozs, but had by bis cl! 


good bequeſt to given it away from them; and ſo he decreed the Defendant 
the Party, to pay the 40 l. to the Plaintiff, 


—  — —— 
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T he Lord Keeper. 


Pate againſt Hatton or Hutton. May 15. 


Citizen and Freeman of London deviſeth to his Son 
a groſs Sum , which did erceed the Cuſtomary 
part, and devileth that if his Son dye before he attain 
one and twenty, that Sum over to another, 
The Queſtion was, Ik the Deviſe over was good: A Citizen in 
And it was adjudged, and ſo decried by the Lord Keeper, Ti cannot 
That the Oeviſe over fo2 ſo much as was the Cuſtomary deviſe his Childs 
part, was votd, and that the Dzphan dying within Age, his part over to 
Adminiſtrato2 was intituled to ſo much as was the Cuſto- another, in caſe 
mary part, and the Surplus of that groſs Sum to go to dd Cha __ 
thoſe to whom it was deviſed over. „ 


Tbe Lord Keeper. 


Lambert againſt Bainton. May 15. 


R. Dunch in 1646. had conveyed the Lands in 
Queſtion to Sir Edward Bainton in Fe, in Truſt, 
to ſell all, o2 any part of it fo; payment of his Debts, 
Sir Edward Bainton had conveyed his Lands to his Son, 
and was dead. Dunch being dead and the Plaintiff be- 
ing intituled to the benefit of the Truſt after the Debts 
paid, bzonght the Bill to avoid the Conveyance made 
by Sir Edward Bainton to his Son, and (o have a Re- 
conveyance. 
Fo2 the Defendant it was inſiſted, That though it was 
a Truſt in Sir Edward, yet Sir Edward had paid the Where a Truſiee 
Debts to the value of the Eſtate, and was thereby be- for Sale of Lands 
coine a Purchaſer as much as if he had ſold the Lands for payment of 
to another. Debts paysto the 
The Lord Keeper declared, That if Sir Edward Bain- you erk 
ton had paid to the value of the Lands, he was a Pur - . ect 
chaſerz but it not appearing what he had paid when he purchaſcr him 
made (f. 


— 
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made the Settlement moze than he received, referred it to 
a Maſter to examine, and declared, that the Defendant, 
as to ſo much as Sir Edward had then disburſed, ſhould 
be taken as Purchhſers , becauſe Sir Edward might 
ſell all 02 any part; and ſo the Oefendant is a Purchaler 
pro tanto. 


The Lord Keeper. 


William Vanbrough againſt William Cock an 
his Wife, and Peter Drybutter. May 17. 


Bout ſeventien years ſince, Cornelius Beard bequeaths 


to his Siſter, then in her Inkancp, 250 1. to be 


paid at Yarrtage, 02 one and twenty years, and made one 
Andrew Drybutter and the Plaintiff Executozs,, and dyed, 
leaving his Siſter young, Both the Erecutozs made Pꝛo⸗ 
bate of the Will, but the Plaintiff at the deſire of the 
Siſters Friends did fozbear to meddle with the Teſtatozs 
Eſtate, and left it wholly to Andrew Drybutter, the other 
Executoz, who only did act in it. Andrew dying he made 
Elizabe h. his TUife, his Executrix. Se poſſeſſed what there 
was ofthe firſt Teſtatozs Eſtate, and paid to the Defendant 
Cock's (Uife, then the TTlife of one Earl, 100 l. part of 
the 250 l. and the (aid Elizabeth Drybutter kept all the firſt 
Teſtatoꝛs Books and Papers, and that by the deſire of 
the laid Legatæ, and ſhe dying ſhe made the Defendant 
Peter Drybutter her Executoz. The Defendant,Cock's Aike, 
libelled in the Spiritual Court againſt the Platntiff fo2 
her 250 1. and hath Sentence there againſt him fo2 the 
whole, hanging this Suit, and yet hath by Anfwer confeſt 
100 l. part of the 2501. to be paid. | 
The Scope of the Bill was to be relieved. againſt the 
Spiritual Court, ſetting fozth that by that Law the Plain⸗ 


tiff having joyned in the Pzobate would be charged with 
the Legacy though he did not meddle with the Eſtate ; 


and that it was againſt Equity to charge one Erecuto? 


with the Receipts of another. And the Bill charged tha: 


the other Defendant Drybutter had Aﬀets both of Au- 
drew Drybutter and Elizabeth Drybutters Eſtate, and if 


they had not paid as far as they had Aſſets of Beards _ 
the 
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the Defendant Drybutter, and not the Jlaiptiff ought to 
pay what was unpaid of the 250 l. Legacy. 

The Defendant Drybutter confeſſed he had Aſſets of the 
ſaid Andrew-and Elizabeth, his Father and Mothers re: 
ſpective Eſtates, and inſiſted that they had fully adminiſtred 
B-ard's Eſtate, and the Queſtion was what Relief they 
ought to give the Plaintiff againſt the Sentence in the 
Spiritual Court. | 

The Lord Keeper declared, That the Judgments of the wnecher a 5 
Eccleſiaſtical Court were as ſubject to the Equity of this tence in a Spiri- 
Court, as Judgments in the Common Law Courts; and tual Court be 
howbeit at Law one Executoꝛ is not lyable to the Devaſtavit ſubject to Exa- 
of another, yet in the Eccleſiaſtical Courts, and by their winstion in 
Law, if an Erecuto2 pꝛove the Mill, they will charge him, OR 
though he do no further intermeddle to pay the Legacies : 
But Quzre if that be not only where there is a failer of 
binging an Jnventozp, Doctor & Stud. 67. And the Lord 
Keeper declared the Plaintiff is without Relief by Appeal 
from the Sentence, becauſe the Judges Delegate muſt judge 
accoꝛding to that Law, and ſo inclined to relieve the Plain. 
tiff, but took time to adviſe. 

Doctor & Student ut ſupra, A Law grounded on a Je: Preſumption. 
ſumption, if the Helumption be untrue is not to be holden 
in Conſcience 3 fo2 Stabitur Præſumptio donec probetur in 
contrarium. 


Sir Ralph Bovey againſt Skipwich. May 25. 


N 1651. Sir Francis Drake made the Plaintiff a Se⸗ M : 
curity out of the Yano? and Redozy of Waltham upon 4 
1 hames. Afterwards in 1656. Drake made the Deken⸗ ; 
dant a Security foz Monp out of the Recnozy only (the 
Defendant having no Notice then of the Plaintiffs Se- 
curity which was foz Mony alſo.) Afterwards the Defen- 
dant hearing of the Plaintiffs Security, buys tn a Secu- 
rity pꝛecedent to the Plaintiffs, which oue Beddingfield , 
had both upon the Mano? and Recozy, A puiſnc Mort: 
gagee buying in 


1. Queſtion was, Whether the Plaintiff (ould be ad, * Pont ee 
mitted to redeem Beddingfields Security without paping bold againtt a 
off what was due to Skipwith ? And it was ruled he ſhould middle Mort- 
not, Vide Marſh and Lees Caſe. gagee, till both 


are ſatisfied. 


D d 2. Queſtion 
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Where a Mort- 2. Queſtion was, MUhether inaſmuch as the Defendants 
gagee buying in Security was only out of the Renozy, and the Security 
a precedent Se- he bought in from Beddingfield was of both the Bano2 
curity of the and Reao2y, the Defendant ſhould make uſe of Bedding- 
Lands in his field's Security as to the Mano after that by the Pꝛolits 
—_—_ * of the Manoꝛ and Renozy Beddingfild's Debt was ſatisfied 2 
ſhall hold al And whether then the Plaintiff ſhould not then be admit⸗ 
againſt a middle ted to enjoy the Paudz, his Security being as well of 


the Mano as the Reao2y, and the Dfenvant to hold only 


Mortgagee 0 
| "all thoſe Lands, the Rectozy till he was ſatisfied ? 


till all due to Wyld and Twiſden were of Opinion, That after Skip- 

him on both with had received what was due on Beddingfield's Secu:- 

-— be fa rity he ſhould receive no moze Pꝛolits of the Banoz, but the 
Plaintiff to be let in to receive them, and the Defendant 
only to make uſe of Beddingfield's Security as to the 
Recoww to potent his Security of the. Reaozw. But it 
was reſolved and ruled, that rhe Defendant ſhould hold 
both the Mano? and Recozy againſt the Plaintiff till all 
due to him on both the Securities was paid him, Quzre 
tamen. 


The Lord Keeper. 


Rich againſt Sydenham. May 26. 


DE Plaintiff upon the Loan of 90 1. had gotten a 
Bond from the Defendant of 1600 1. fo2 payment 
of 800 l. and Judgment thereupon. The Defendant in 
the Right of his TUife was entituled to certain Lands that 
were eſtated in other perſons in Law in Truſt fo? her. 
Where the Con- The Bill to have thoſe Lands ſubjected to the 
tract is intire, Plaintiffs ſatisfaction here, inaſmuch as the Defendant 
and inequitable wag intituled to the Truſt in the Right of his TUife, 
Equity will not But the Security being gotten from the Defendant when 
apportion Relief he was dank, the Lord Keeper would not give the Plain. 
for part. tiff any Relief in Equity, not ſo much as foz the Pyinct- 
pal he had really lent; and ſo the Bill was diſmiſt, 
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The Lord Keeper. 


The Mayor and Aldermen of London, and By field 
an Infant againſt Slaughter, the Executors of 
the Plaintiffs Father. May 27. 


DE Bill was to bing in one that lived out of the 

Jurisdiction of London, to come and give Security 

to the City fo2 the Oꝛphans Poꝛtion, accowding to the Cu- 
ſtom of the City. 

The Defendant by his Anſwer offers to do as this 
Court ſhould direct, but being no Freeman, would not be 
ſubject to the City Oꝛders. 

The Recorder. This Court uſeth to aſſiſt the City in The Chancery 
ſuch like Caſes, and on Petition uſeth to grant Subpœna's aſſiſtant to the 
to perſons to appear befoze the Mapoꝛ in his Court, and juriſdiction of 
cited a Pꝛeſident 28 Febr. 3 Jac. Fiſh and Cole's Caſe, of Mayors Court. 
a Subpcena out of the Subpœna Office. 

Maynard fo2 the Defendant, - This Cuſtom concerns 
the Country as well as the City, and muſt be tryed by 
Cerdic ; and its inconvenient fo2 Country Gentlemen to 
— put to give Security to the Oꝛphans Court by Recog- 
nizance. 

. The Lord Keeper decreed the Plaintiffs ta try the Cu- 
om. 


Term.Sanct.Trin. 
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The Lord Keeper. 


Doctor Salmon againſt the Hamborough Company 
by the Name of the Governour, Aſſiſtants and 
Fellowſhip of Merchant Adventurers of England, 
and divers particular Members of that Company 
by Name in their natural Capacities. 


A courſe to re- Þ E Bill charged, that the Company were in⸗ 
cover a Debt coꝛpoꝛated prout per Letters Patent, and had 
from a Corpo- power to make By-Laws, and to aſſeſs Rates 
— 1 — upon Cloaths (which was the Commodity they 
— Hoa © dealt in) and by Poll upon every Member to defray the 
amonez. Neceſſary Charge of the Company, and that the Company 
had impoſed Rates accozdingly, as namely, 4s, 6 d. upon 

every white Cloath expozted, and divers others, and there- 

by raiſed 8000 l. per annum towards the ſuppozt of the 

Common Charge of the Company, and that they had 

thereby got great Credit, and bozrowed great Sums 

of Monp by their Common Seal, and particularly the 

Plaintiff lent 20001. upon that Security many years 
ſince. And the Bill did ſet fozth divers advantges they = 
n 
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in Trade by being Members of this Cozpozation, which 
others wanted. And the Bill did charge, That the Com- 
pany having no Common Stock, the Plaintiff had no re- 
medy at Law fo2 his Debt, but did charge that theiruſage 
had been to make Tares, and levy Actions upon the 
Members and their Hoods, to bear the Charge of their 
Company to pay their Debts, and did complain that they 
now did refuſe to execute that power, and did particular- 
ly complain againſt divers of the Members by Name, that 
they did refuſe to meet and lay Taxes, and that they did 
pꝛetend want of power by their Charter to lay ſuch Taxes, 
whereas they had kozmerly exerciſed Power, and thereby 
gained Credit; whereupon the Plaintiff tent them 2000 l. 
which was fo? the uſe and ſuppozt ol the Companies Charge, 
and (0 ought to be made good by them, and ſo pꝛaped to 
be relieved. 


Paſchæ 1656. this Bill was filed, and the Company ſer: 
ved with Pꝛoceſs, but would not appear, they having no- 
thing by which they may be diſtrained : But divers parti- 
cular Members being ſerved in their natural Capacities, 
did appear and demur, foꝛ that they were not in that capact- 
ty liable to the Plaintiffs demands. 10 May 1666. On the 
Argument the Demurrer was allowed, and the Bill dilmiſt 
as to them, and that diſmiſſion enrolled, and thereupon a 
Petition of Appeal was p2eferred to the Lozds in Parlta- 
ment, admitting that in the oꝛdinarp courſe of ÞP2oceen- 
ings in Chancery that Court could not help the Plaintiff, 


But in Cauſes of this nature the Lozds Pouſe had given Where che 


ſpecial directions to the Chancery to relieve, and it had been Chancery (ac- 
accoꝛdingly ſo done, and pꝛoduced two Pꝛeſidents againſt cording to rule) 
Companies in London foꝛ that purpoſe. And to this Pe. cannot relieve 


tition the Defendants particularly named did put in an 
Anſwer, Plea and Demurrer, and the Company, tho ſe: 
veral times ſummoned, did not appear. And upon debate 


of the Matters befoze the Lows at the Bar of the Lo2ds het. 


Douſe 20 January 1670. this Oꝛder was made. 

The matter upon the Petition of Salmon, Dꝛ. of Phiſick, 
exhibited to the Lows Spiritual and Tempozal in Parlta: 
ment aſſembled, againſt the Governozs, Aﬀiſtants and 
Fellowſhip of the Merchant Adventurers of England, com- 
monly called the Hamburgh Company, and Sir Charles 
Lloyd Baronet, Sir Anthony Bateman Knight, Thomas 
Smith, Richard Wyan, Joha Dogget, Henry Collar, Henry 


Smith, 


in a juſt Cauſe, 
the Parliament 


- 


or te- 
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Smith, John Lethieulier, Chriſtopher Pack, George Wy- 
tham, and others, Members of the ſaid Compatiy, and 
upon the Anſwer, Plea and Demurrer of the ſaid Row- 
land Wyan, John Dogget, Henry Collier and John Lethicu- 
lier put in to the ſatd Petition (the Governoz, Aſſiſtants 
and Fellowſhips, tho ſeveral times ſummoned, not appear: 
ing) being heard at the Bar of this Houſe, tn pzeſence of 
Councel learned on both ſides, the (aid Petition being on 
Appeal made from a Diſmiſſion in the Þigh Court of 
Chancery, and the Petitioners Bill there. Their Lozd- 
ſhips on reading the ſaid Petition, the Anſter, Plea and 
Demurrer thereto, and the ſaid Diſmiſſion, and the Char: 
ter by which the ſaid Governo2 and Fellowſhip are incozpo- 
rated, and hearing what was alledged on both ſides, do 
oꝛder that the Diſmiſſion fo2 ſo much as concerns the ſaid 
Company, be, and do ſtand reverſed, and that the Lozd 
Chancelloz oz the Lozd Keeper of the Szeat Seal of Eng- 


land fa; the time being, do retain the ſaid Bill. And that 


the ſaid Court of Chancery ſhall iſſue fo2th the uſual Pꝛo⸗ 
ceſs of that Court, and if cauſe be, J2oceſs of Diſtrin⸗ 
gas thereupon againſt the ſaid Cozpozationz pꝛobided the 
ſaid Pꝛuceſs be ſerved one month befoze the return there- 
of. And if upon return of the Pꝛoceſs, the ſaid Co2poza- 
tion ſhall not file an Appearance, oz ſhall appear and not 
anſwer, the 'ſaid Bill ſhall be taken pro confeſſo, ann 
a Decree ſhall thereupon paſs. But in caſe the ſald Coz- 
poration ſhall appear and anſwer within the time akoze⸗ 
laid, then the Court of Chancery ſhall pꝛoceed to eramine 
what the Plaintiffs juſt Debt is, and ſhall decre the ſai 
Company to pay ſo much Monp as the (ame ſhall appear 
to amount unto, with reaſonable Damages. And in caſe 
the Coꝛpoꝛation ſhall not pay the Sum decre#d within ninety 
days after the ſervice of the ſaid Oecre upon their Go- 
vernoz, Deputy Governoz, Treaſurer, Clerk oz Secre- 
tary fo2 the time being, then the Lows Spiritual and 
Tempozal do farther ozder, adjudge and direc, that the 
Low Chancelloz o: Low Keeper fo2 the time being ſhaſl 
oꝛder and decree that the Governo2 02 Deputy Governoz, 
and the twenty four Aſſiftants of the ſaiv Company, o2 ſo 
many of them as by the Tenoz of their Charter do con- 
ſtitute a Quorum fo the making of Leviations upon the 
Trade 02 Members of the ſaid Company fo2 the uſe of the 
ſaid Company, ſhall within ſuch time as by the Lozd 


Chancello2 02 Keeper ſhall de thought fit, make ſuch a 
Leviation 


— 


— 
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Leviation upon every Member of the ſaid Company as 
is to be contributary to the Publick Charge, as ſhall be 
ſufficient to ſatisſie the ſaid Sum to be decreed to the 
Plaintiff in that Cauſe, and to collec and leyy the ſame, 
and to pay it over to the Plaintiff as the Court ſhall di⸗ 
rex, And ſuch a Leviation is to be put in Writing and 
ſigned with the Hand of the Governoz, Deputy Sovernoꝛ 
and Aſſiſtants of the afozelaiv Company ko; the time 
being, and ſo many ok them as by the Conſtitution of 
the ſaid Charter do make a Quorum ſhall not make 02 re- 
turn ſuch Leviations, as afozeſaid, the Loꝛd Chancello2 02 
Lo2d Keeper may iſſue Pꝛoceſs of Contempt againſt them, 
as is uſual againſt Perions in their natural Capaci- 
ties. And if by the ſatd time ſo to be limited by the ſaid 
Court of Chaiicery the ſalid Mony ſo to be aſſeſſed ſhall 
not be paid, then and from thencefozth every Perſon of 
the ſaid Company upon ſuch a Leviation ſhall be made to 
be liable in his Capacity to pay his quota oz pꝛopoztion al- 
leſſed. And the Low Chancelloz 02 Lozd Keeper is to 
oꝛder 02 decree, that ſuch Pꝛoceſs ſhall iſſue againſt any 
ſuch Member ſo refuſing oz delaying to pay his quota 02 
Mopottion as is uſual againſt Perſons charged by the De- 
cree of the (ſaid Court foz any Duty in their ſeveral Capa- 
cities. And if the Total ſo returned and filed with the 
Regiſter ſhall not amount to ſo much as ſhall be ſufficient 
to ſatisfie the Sum decreed, with reſpect had to ſuch Per⸗ 
ſon as ſhall make it appear that they are overcharged, 02 
ought not to be charged at all, Then the ſaid Lozd Chan- 
celloꝛ 02 Loꝛd Keeper fo? the time being map from time 
to time oder that a new Levfation be made and return- 
ed into the Regiſters of the Court of Chancery, of ſuch 
Sum as ſhall be ſufficient, by way of Supplement fo? that 
purpoſe, to the payment whereof every individual Perſon 
is to be bound in ſuch manner as afozeſatd. | 

6 March 1670. The Low Keper on a Botion grounded 
on the Lows, ozdered that the Dilmiſſion ſtand reverſed, 
and the Bill ſtand revived, and that Pꝛoceſs and other 
Mꝛoceedings iſſue as is thereby directed, and the ſervice 
thereby directed be ſufficient, | 

Accowingly the Treaſurer and Secretary were ſerved 
with a Diſtringas againſt the Company, and Copies of 
the Loꝛds Oꝛder. The Sheriff returned Nulla bona; and 
no Appearance is made, 


5 July 
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5 July 1671. Oꝛdered the Cauſe be put into the Paper 
to be heard, and notice to be given to the Treaſurer, Clerk 
and Secretary. 1 
And now the 5th of July 1671. none appearing fo2 the 
Pro confoſſo. Defendants, the Court decreed the Bill to be taken pro 
| confeſſo, and the Defendants to pay the Plaintiffs Debt, 
accopwing ta the Lows ©2ver in Parliament. 


The Lord K ceper. 
Fuftice Wyld. 
Baron Windham. 


The Lord Cornbury and Dame Flora his Wife, 
formerly the Lady Backhouſe, againſt Simon 
Middleton, and others. July 1671. 


DJS Cauſe begins fol. 173. and being abated by 
the Plaintiffs inter marriage ſince the laſt Hearing, 
a Bill of Reviver was bzought,and the Cauſe was reheard 
by the Low Keper, aſſiſted with Juſtice Wyld and Baron 
Windham the third of March 1670. And the Caſe appearing 
to be as befoze, it was fo2 the Oefendants inſiſted, that 
the Contrac> made by Sir Hugh Middleton, with Mz. Bi- 
Ceſtui que truſt (Mop, did not bind, and that he being but Ceſtui que truſt 
of a Surplus hath of a Surplus, had no power to ſell, fo2 that it was againſt 
but a bare poſh- the very eſſence of the Truſt fo2 him to have a power to dil⸗ 
— a poſe 3 and it would be a vain thing fo2 any Parent to ſettle 
IL his Eſtate by way of Truſt to pzevent his Sons impzu- 
dent diſpoſition of it, (which Sir William Middleton did 
here ſo (ſettle his Eſtate with a deſign to keep a hand on 
his Son,) if notwithſtanding his Son might have power to 
(ell it when he pleaſed. 

The breach of And it was farther inſiſted on koz the Defendant, that 
an Agreement is ff the Agreement with Biſhop were binding, yet the Plain⸗ 
not deviſable. tiffs hade no Title to have the benefit of that Agreement, 
fo2 that the breach of an Agreement, as the Caſe was, 
| was not debiſable, and ſo the Plaintiff had no Title, 

—— Things in Action, as this Caſe is, being not devilable. 
ind is only at. „ To Which it was anlweren by the Plaintiffs Councel, 
tainable by Pro- That Equity conſiſts purely in Action, and is oniy to be 
ceſs in a Court come by, by the Proceſs of this Conrt ; and cited Cole 
of Equity, and Moors Caſe, 5 Jac. Moors Rep. Wind- 


— 


— — 
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Windham was of Opinion that the benefit of this Agree- The remedy of 
ment is not deviſable : Fo2 Things that conſiſt in Pꝛivity an Agreement 
muſt be carried on in Puvity, and Sir Hugh Middleton ought * be re- 
could not have infozced the Deviſee, unleſs ſhe had pleaſed Fa. 
to pay the Pony Biſhop was to pay, and the remedy ought 

| to be recipzocal 

Wyld. Sir Hugh had an Equity to the reſidue after the The conſent of 

Debt and Poꝛtions paid, and it was a Crime to ſell a che Heir makes 

thing twice, and the Oefendant was particeps Criminis, and good a void de- 

ſo no Decree ought to be fo2 him, but would have Sir vice. 

Samuel Jones and the other Truſtees fo2 Sir William Mid- 

dleton, in whom thee parts of the four were veſted in 

Point of Law, convey fourteen ſhares to the Lady Corn- 

bury and her Þeirs. | 

Lozd Keeper agrees with Wyld that the clear Equity and 

Conſcience was with Biſhops Title, and that the Defen- 

dant Simon Middleton did interlope; but did much doubt 

upon the Device. Pet fozaſmuch as Biſhops Heir was a 

Defendant, and conſents to the Deviſe by Anſwer, did 

Decree, that Sir Samuel Jones and the Six Clerks to whom 

he had conveyed by O2der of this Court, ſhould convey by 

conſent of the Heir of Biſhop fourteen ſhares to the Lady 

Cornbury and her Þeirs. 

The Lozd Keeper upon the Pearing by himſelf alone in 

June 1670. being of Dpinion to diſmiſs the Bill, and the 

Court being now divided in Opinion, the Defendant Simon 

Middleton petitioned fo2 a Reheating, and had a Heating ac- 

codingly in July 1671. befoze the Lowd Keeper, Maſter of 

the Rolls, Rainsford, Wyld and Windham. 

And now upon this Rehearing, it was fo2 the Defen- 

dant Simon Middleton inſiſted, that the Agreement with 

Biſhop did not bind, fo2 the teaſon ſupra 3 and farther, that 

the Agreement it ſelf was imperfect, becauſe the Mony was 

to be paid as the Truſtees ſhould agree, and they did 

never agree to it, but Henry Middleton the only acting 

Truſtee did ſo ſoon as he heard of it, utterly diſagreed to it; 

and alſo fo2 that the Agreement with Biſhop was not pur- 

ſued, to2 the Agreement with Biſhop was in June 1657. and 
by that the Conbepances were to be executed in Auguſt 
next, but thoſe not ſo much as prepared, no2 any thing 
done in time, and but 2501. paid, and the Defendant Si- 
mon had paid above 15000 l. and had a Conveyance by 
Deed and Fine of the whole thirty ſix ſhares (Biſhops 
Contrac being but fo2 fourteen (ares executed above 
Ce twelve 
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twelve years ſince) and had been in the poſſeſſion of the 
whole thirty fix ſhares ever ſince; and that the Company 
of the New River had bought in an other TUater-T7lo2k, 
from Sir Edward Ford, which was united to that of the 
New River, and mixt with it, and could not be diſtinguiſh- 
ed, and that no distinct Account could be taken, and ſo 
4 it was impꝛadicable to decree the perkozmance of the 
Agreement with Biſhop, no2 could Sir Hugh have com- 
| Conſent binds pelled him to perfozm the ſame. And if the City which 
the Party, but was lately burnt had not been rebuilt, 02 any other toſs 
ſhall not bind an had befallen the UUater:UUozk, the ſaid Sir Hugh could 
other. never have compelled the Lady Cornbury to pay the 
Monp; and the Þeirs conſent tho it map bind himſelf, ſhall 
not put a Bargain upon an other, 

But it was fo2 the Plaintiff inſiſted, that the Pony Bi- 
ſhop was to pay, was enough to pay all the Debts and 
Legacies of Sir William Middleton, and thereby all the 
Trufts pzecedent to Sir Hugh might have been ſatisfied, 
and ſo Sir Hugh had a clear Title to the Surplus, and he 
was looked upon as the Owner, and the Contract with 
Biſhop was in purſuance of the Truſt, and he might by 
a Bill have compelled the Truſtees to ſell ; And that the 
reaſon why the Agreement was not purſued in time, was 
becauſe Str Hugh Middletons occafiongd2ew him to the Bath, 
and he wit a Letter to have it refpited till he came back, 
with notice. Was @ Wilful Purchaſer, with notice of the Agreement, 
and Sir Hugh would have perfoꝛmed with Biſhop, if Sir 
Hugh had not been perſwaded by Simon; and Biſnop did 
endeavour to take up Monp of Sir George Prat fo? that 
purpoſe, and that theſe doings of Simon were againſt Con- 
ſcience, and that in Conſcience the firſt Agreement ought 
to be perfo2zmed, and the Court ought to decree with, and 

not againſt Conſcience. | 
Windham adheres to his firſt Opinion, (viz.) that the 
Bill ought to be diſmiſſed, fo2 he was not ſatisfied that 
Sir Hugh had any ſuch Jntereft as he could contract fog, 
no2 is it well come to the Lady Cornbury, tho Sir Hugh 
What a Man might by a Bill infozce the Truſtees to ſell ; fo2 what a 
cannot transfer Mun may Do himſelf, is not transferrable in all Caſes ; 
he cannot ob. and what a Man cannot transfer, he cannot oblige by Ar- 
lige by Articles. ticles, JE Sir Hugh could not grant, he could not by the 
Articles bind; his Jntereſt is but a meer poſſibility contin- 
gent; in its creation its (0, Sir William hath a _ to 
charge, 
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charge, and doth ſo by his Till, and Sir Hugh If ; 
diſpole in his Fathers like time, and what Sir 1 thould — 
have is uncertain, fo2 the Truſtes might Tell ſo much as dunn hie Trafices 
to perfozm the pzecedent Truſt. No2 was it intended b 
Dir William, that Dit Hugh ſhould ſell, Jf Sir Hugh * he hath no 
had the poſſeſſion with this contingent Intereſt, it might — 
have gone far; but Sir Hugh had no poſſeſſion, Jt Dl — 
Hugh had covenant — 

8 ed the Truſtes ſhould convey, Equity ance, Equit 
ought not to decra him to pꝛocute them to convey but 10 ought not to 
leave the Covenante ta his Covenant at Law; and by the 4e him to 
Agreement the payment ok the Mony is intangled, and doth 2 dem to 
not purſue the Truſtk; and Pz. Biſhop could not inforce his lan. cee, 
Intereſt; no2 is the Deviſee bound to pay the Yony, 102 — - «of 
ſhall the take it up 02 lay it down as ſhe pleaſes. Caſes Coen. 
that reſt in JIzivity are to be carried on in Pꝛivity, and Cats that con- 
Strangers not to be ingaged in it. Che Heir comes in fit in Pri 
as impꝛoper as the Defendant, and that cannot help it. da obe ned 

Wy1d. This is a Caſe in Equity and in Conſcience pn 
this Court is to help that ſide that hath Conſcience. The 
Caſe is on a Truſt, and that pzoper here, and an Jntereſt 
= —_— — o—_ _—_— —— And ik Land A Fine of Te- 

ebts and Legaci nant i 
what remains to be to the Heir, the Heir may Vilpol; — non ach b 
the Fine to Simon Middleton by Henry doth nothing Foz bis bo Elte. 
its but the Fine fo2 one Tenant in Common which vaſſeth | 
but his own ſhare. Poſſibily a Fine and non⸗claim ma 
bar in Equity, but not here, foz a Bill was preſently led 
Notice is all in all in the Cale; and its again god Con- 
ſcience fo2 Simon Middleton to enjoy; and the Court muſt 
judge with Conlcience, and not againſ> Conſcience, It 
this be an Intereſt its deviſable and its but Circuity of Circuity of 
Action to bing the Þcir to revive 3 fo2 if he will not ex: tion. 
ecute the Eſtate to the Deviſee, ſhe muſt bung a new Bill 
agaiuſt him. And concluded, that there ought to be a De⸗ 
cree fo2 the Plaintiſſs, but no Action to be but of the 76501 
— 5 _ — Defendant, and to convey fourteen ſhares 
Co y ſix ſhares, and the meſne Pꝛolits to go againſt 

Rainsford concetved the Plaintiff ought to i 
fo2 Sir Hugh had an equitable Intereſt — might be —_ — nr? 
ferred in Equity, tho it was in its creation contingent ; was at the — 
and we are not to take our meaſure as it ſid in the Crea- of the Contract 
tion, but as it flood when the Contract was made with 24 nor at the 
Hu. Biſhop, and he that may transfer may covenant. Thar d &e® 

E e 2 bis ION» 
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his Truſtee hall do ft. And Simon Middleton injuriouſiy 
comes in with notice, and threatens Sir Hugh into this 
Contrac, and conceived Biſhop might deviſe, and con- 

The Maſter > the Rolls agreed with Rainsford and Wyld, 
and loxked upon the Agriement with Biſhop to be in purſuance 
of the Truſt. 

The Lozd Keeper when he firſt heard this Cauſe, was of 
Opinion to diſmiſs the Bill; but that was on a miſtake, 
fo2 he did conceive that all the Truſtees had conveyed to 
Simon Middleton, whereas it (cems that Henry Middleton 
(who was but one of the Truſtees) had conveyed to the 
ſaid Simon. Its a Cauſe of great conſequence, and the 
Truſtees were truſted as well fo2 Sir Hugh as the others, 
and conceived the Plaintiffs ought to be relieved, Biſhop 
hath the firſt Agreement, and Simon Middleton the ſecond, 
and Equity ought to decree with the firſt, and the Fine and 
Conveyance carries no moze from Henry than his fourth 
part, and carries Sir Hughs Equity no farther ; and ſo de- 
creed, That out of the thiee parts remaining, fourteen 
ſhares of the thirty ſix parts ſhall be conveyed by the (lr 
Clerks to the Lady Cornbury and her Þeirs, and no account 
of meſne Pꝛoſits, but thoſe to go againſt Intereſt. And 
as to Fords later -C Mok, if it can be ſevered it cannot be 
taken into the Decree ; but if it cannot, there muſt be an 
allowance fo} it, and ſo it was decreed accozdingly. And 
whereas the ſaid thirty ſix parts were charged with a Rent 
of 500 l. per annum to the Crown in Fee, and 100 l. per 
annum to Henry Middleton fo? life, and Sir Hugh in his 
Agreement with Biſhop, Had covenanted to diſcharge the 
fourteen ſhares he had agreed to ſell Biſhop from thoſe Rents. 
It was farther decreed, that the Plaintiff ſhould enjoy the 
fourteen ſhares diſcharged of thoſe Rents, and that the other 
twenty two ſhares ſhould be ſubject to the Plaintiffs indemp- 
nity therein, notwithſtanding it was inſiſted, that Sir Hughs 
Covenant to diſcharge the fourteen ſhares of thoſe Rents 
was meerly perſonal, and did not, no2 could charge the 
whole Rents upon the twenty two ſhares. 
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The Lord Keeper. 


Waſhbourn againſt Downes. December 5. 


HE Queſtion was, Thether a Recovery by Ce- 
ſtuy que Truſt ſhould bar as in a Caſe of an 


Eſtate at Law. | 

The Court held clearly, that a Fine of a By the Fine of a 
Ceſtuy que Truſt will bar the Eſtate, but not the Remainder C / que Truſt 
over to another; becauſe a Fine will paſs o2 extinguiſh all in Tayl, the En- 
Right 02 Title which the Cognizozs have in the Land, tail may be bar- 
But it was doubted, whether by a Recovery of Ceſtuy ted. 
que Truſt any thing be barred: Foz that if Tenant in 
Tail at Law ſuffer a Recovery, legal Exceptions may 
be taken to it; but if a Recovery may be in Equity, all 
thoſe Exceptions are taken away; and as to the Caſe of 
Goodrich and Brown, fol. 49. Jt was ſaid, that was with- 
out a Preſident ; and the Plaintiff in that Caſe doth not 
relle on his Decre; but the Batter was afterwards com: 
pꝛomiſed. And it was a Queſtion in Bathurſts and Ema- 
ſon's Cale; and that Caſe was agreed. | 

The Court in the Puncipal Caſe took time to adviſe, and The defnition 
adviſed the Parties to agree. And in the Debate of this of a Perpetuity. 
Caſe, it was ſaid that a Perpetuity is, where if all that 
have Intereſt, joyn, and yet cannot batr o2 paſs the Eſtate. 
But if by the concurrence of all having the Eſkate Tail 
may be barred, it is no-Perpetuity, : 
ir 


_ 
— ———— 
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Sir Robert Atkins againſi George Mountague. 


"Tere was a Tryal at Barr touching the Title of 
the Maſter of the Þoſpital of St. Katharines, which 
the Plaintiff claimed by a Gzant from the Queen Conſozt 
that now is; and the Defendant held and enjoyed by two 
Gtants, one from Henerietta Maria, the Queen Dowager; 
_— from his Bajeſty that now is, befoze his Mat ⸗ 
age. 
Upon the Evidence divers Points aroſe. 
Monaflicon 1. The Plaintiffs Title was founded upon the Charter 
2d. part 460, ok Quien Eleanor, Dowager of H. 3. (which (& in Dug- 
dale) who added to the Endowment of this Hoſpital moſt 
part of the Poſſeſſions, 


Reſervatis nobis & Reginis Angliz nobis ſuccedentibus 
plenam poteſtatem providendi Magiſtrum, &c. Volumus 
etiam, quod omnes Reginæ nobis ſuccedentes Jus Patronatus 
habeant, &c. 


_ was confirmed by the ſubſequent. Charters of E. 2. 
and E. 3. 
2 Keb. 808. 2, Againſt the Foundation of this Title the Oefendants 
Co. Lit. S. Prin- Counſel objected, That a Limitation of the Patronage Re- 
ces Caſe, ginis ſuccedentibus by Charter is votd, fo2 ſuch a delultoꝛy 
| kind of Inheritance cannot be limited but by A of Parka: 
ment, juſt as the Dutchy of Corawal was by Ad of Par- 
llament in 11 E. 3. limited to the Kings eldeſt Son ſoz 
the time being. 
Difference be But Hale Chief Juſtice and whole Court reſolved to the 
eween an Ad- CONtrary 3 fo2 they took a difference betwien an Advowſon 
vowſon in eſſe in Elſe, and the Patronage of an PÞoſpital newly created 
and the Patron- fo; the Land 02 an Advowſon, tis true, no deſultozy kind 
age of an — of Inheritance can be umited without Act of Parliament, 
tal newly created. hecauſe then he who had Right could not always know 
againſt whom to bzing his Aion: But of the Patro- 
nage of an Hoſpital newly founded there can be no pꝛe⸗ 
cedent Right, and therefoze at the very firſt Juſtitution it 
may be limited as the King pleaſes, like the Caſe of a 
Rent de novo. 

Though the ſeveral Patents were pꝛoduced on each ſide, 
wherein the Maſter of the Hoſpital had bien granted in Re- 
verſion, yet reſolved by Hale, and the whole Court, * — 

uc 
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ſuch Gzants were void: Foz the Maſter of that Hoſpital, „nner of an 
when he is ſeized in F& in Right of the Holpital, and of an Hopical, Pre- 
Eſtate in Fee ſimple, there can be no Reverſion to grant. bendary, Dona- 
Therefoze this Caſe is not to be compared to the Gzant of tive not granta- 
an Office in Reverſion, but is moze like the Caſe of a be in Reverſion. 


Pzebenvary 02 a Oonative, which cannot be granted in a 
Reverſion. : 

3. Then it was obfeced by the Plaintiff, that the Defen: 
dants Gzatit from the Quyn Dowager was votd, becauſe 
there was a foumer G2ant which the Duten Dowager made 
to one Mz. H Mouatsgue who was alive at the time of 
the Gꝛant to the Defendant. The Defendant ſhewed that 
the Gzant to H. Mountague was void, becauſe it was Ha- 
bend” poſt mort Str Julius Cæſar, and (0 a Gzant in a Re- 
verſion, which was held a clear Anſwer. 


4. Jt was reſolved, That in a Patent which grants the Piverlicy be- 


Maſterſhip of an Hoſpital, the woꝛds are not to be ſo pze⸗ 
ciſely examined as in a Patent of Land o2 other Office ; 
fo2 in this Caſe it is (ufficient, if there be (Uo2ds of Mo⸗ 


tween the 

Grant of the 
Malterſhip of an 
Hoſpital and a 


mination only, becauſe the Patenta is not in by the Patent Pateac for Land. 


alone, but by the oziginal Conſtitution upon the Foundation. 

5. It was laid by Hale, that though here the Queſtion 
be touching the Intereſt of a Queen Dowager in the Patro⸗ 
nage when there is no Queen Conſozt, vet it ſeemed to him 
that if there be a Queen Dowager and Quten Conſozt both 
at the time of the voidance of the Hoſpital, the Quien 
Dowager ſhall p2eſent. 

6. Ik the Dowagers Gꝛant be good, when there is a Quten 
Conſozt, it is much moꝛe ſo when there is none; and if there 
could pet remain a ſcruple, the Kings Gzant and Confir- 
mation clears it; fo2 if there be no Conſozt noꝛ Dowager 
doubtleſs the Kings Pꝛeſentation is good: And this atone 
is ſufficient to luppoꝛt the Defendants Title. 

The Plaintiff replyed, That the Kings ÞP?eſentation in 
ſuch Caſe was good only by way of a p2oviſional ſupply 
until a Conſozt come, and then was to ceaſe. 

CUhich all the Court denyed; fo2 the Maſter by his In⸗ 
cumbency gains a Feſimple, which cannot be determined by 
the determination of the Plaintiffs Intereſt ; as in the Caſe 
of the Dutchy of Cornwal : It the King let the Land, the 
Leaſe is void when the Pyince is bom, But if hz preſent 
to an Advowſon, the Clerk continues. 

UWiherefo:e the Plaintiff (ing the Opinion of the Court 
againſt him, became nonſuited, | —_ 


whe 
lent. 
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CANCEL LAKIA. 


The Lord Keeper. 
Fuſtice T wilden. 


Suſanna Holford againſt Holford. Febr. 9. 


JS Cauſe having been fozmerly heard, and the 
Plaintiff clatming under Articles of Marriage, 
between her Father and Mother, whereby in con- 
ſideration of. a great Poztion, her Father did 

agree to ſettle the Lands in queſtton on Himſelf and his 
Wife and their Iſſue (whoſe Jflue the Plaintiff is) but tho 
he lived ſome pears after, did not execute any Conveyance, 
And the Defendant being the Plaintiffs Fathers Bꝛother, 
claimed by a Ded of Intail made by the Plaintiffs Father 
ten years befoze the Articles (whereby fo2 failer of Jſſte 
Male on his own Body the Lands were limited to the 
Defendant) It was directed to a Tryal on this Iſſue, TUhe- 
ther the Died by which the Oefendant claimed, was fratt- 


Trial of a Deed, dulent oz not, and the Defendant to admit the Plaintiff a 


— Purchaſer, that the Fraud might come in Tue. A Tryal 
was had, and it was found againſt the Plaintiff, 


Aud 


— — 
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And now fo2 the Plaintiff it was pꝛayed there might be A Conveyance 
a new Tryal, and that the Oefendant might at ſuch Tryal cannot be frau- 
admit the Plaintiff had a Conveyance : Foz as it ſtood 9vlent againit 
upon Articles the Defendants Conveyance could not be — — 
taken to be fraudulent againſt the Articles, nothing paſ- — = 
ſing in Law thereby, and pet it would be fraudulent againſt cated in a legal 
a Conveyance. Courſe, 

And therefoze it was inſiſted, the Ocfendant onght to 
admit the Plaintiff had a Conveyance, though not ſuch a 
one as to bar the Eſtate Tail, yet a Conveyance by wap 
of Leaſe and Releaſe ; as if the Platntiffs Father was Tryal of frau- 
ſeized in Fe, and then the matter of the Fraud would pyo- dulent Convey- 
perly come in Iſſue, which the Court denyed, and ſo dil. e. 
miſled the Bill. And in the arguing of this Cauſe it was 
admitted, that every voluntary Conveyance is prima facie 
fraudulent againſt a Conveyance fo2 Conſideration. 


The Lord Keeper. 
Chief fuſtice Hales. 

Tuſlice Wyld 

Fuflice Windham. 


Chaumond Rofcarrick Eſquire againſt Barton. 
February 21. 


AY 12, 10 Jacobi, Charles Roſcarrick on his Mar: 
riage with Dorothy his Tie, ſettles the Lands in 
u 


eſtion (inter alia) on himſelf fo: Life, Remainder to 
Dorothy fo; Life, Remainder to the Þeirs Males of his 
own Body; he hath Jſſue Charles his firſt, and the Plain- 
tiff his ſecond Son, and dies; Dorothy marries with one 
Greenvil, and they enter on the Lands in Queſtion as the 
Joynture of Dorothy. | 

Charles, the Son, 15 Novemb. 13 Car. 1. by Died, Fine 
and Recovery fo; 8co1. conveys the Lands in Queſtion 
to Greenvil and his TUife, to the uſe of Dorothy fo Life, 
Remainder to the uſe of Charles and his Þetrs, till he 
fail to pay (ſeveral Sums at ſeveral days, amounting ta 
300 l. and after default of payment of any Sum to Greer» 
vil and his Þcirs; | 


FE Afterwards 
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Afterwards 14 Car. 1. Charſe Son his own Marriage 
letles the Lands in Queſtion, inter alia, to himſelf fo2 Like, 
Remainder ro Margaret his Nike fo; Life, Remainder to 
his firſt and other Sons in Tail, Remainder to the Plain- 
tiff in Tail. Jn 1650 Greenvil aſſigns his Eſtate which 
was fo2 the Security of the 800 J. and was forfeited to 
the Defendant by the conſent of Charles. Jn 1656 upon 
a Bill exhibited by the Defendant in Chancery againſt 
Charles, It's decreed Charles ſhall pay the Defendant what's 
due to him (viz.) 1250 l. oz the now Defendant, Plaintiff 
fn that Cauſe, to hold againſt Charles and all claiming un- 
der him. Charles dies without Iſſue Male, Dorothy lives 
till 1668, then the now Plaintiff exhibits his Bill to re- 
diem, and alledges that the Decree againſt Charles was by 
conſent, and that it was agre&d between Charles and the 
Defendant, that notwithſtanding the Decrix, it ſhould be 
ſtill a Yoztgage in the Defendants hands and be redem⸗ 
able upon payment of Paincipal and Intereſt, and however 
that the Plaintiff being no party to that Decra, and 
Charles but Tenant fo2 Life, that Decrie could not bind 
the Plaintiffl. And as to the pꝛetence of an Agrement be- 
tween Charles and the Defendant, that notwithſtanding the 
Decrte the Eſtate ſhould remain ſtill a Moztgage in the 
Defendants hands, there was no p2oof of any ſuch Agree- 
ment 02 Conſent, but only told Charles he would come to an 
account; but there being Dealings and Accounts between 
the Defendant and Charles, it was declared by the Lord 
General Words Keeper (who firſt heard this Cauſe in July 1671.) that 
cannot be ap- Jeneral wozds not particularly applyed ought not to ſhake 
plied to particu- Q Decree 3 fo2 if they did, there would be no end of Suits. 
lars. - But then it was inſiſted foz the Plaintiff, that he being 
An old Mort- no party to the Decree was not bound thereby, and that 
— he had an Equity to redeem, and that the Moztgage was 
an. ens not to be taken to be moze ancient than from the time of 
new Mortgage {De Alſignment to the Defendant, kan that an Account be⸗ 
from the time ing then ſtated with Greenvil, and he paid off, there was 
of the Aſſign- no Account to be pꝛecedent to that, and ſo could not be 
ment. taken to be elder than 1650, and that ſo the Plaintiff 

ought to be admitted to redeem, and the rather, fo2 that 
the Defendant had notice (which was admitted) of the 
Died 14 Car. 1. by which the Plaintiff claims befoze he tok 
the Conveyance from Greenvil; and whether the Plaintiff 
ſhould redeem the Lord Keeper doubted, but twk time to 
conlider, 
And 


m_—_ 
* 
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And now 21 Feb. 1671. this Cauſe was finally heard be- 
foze the Lord Keeper, aſſiſted with Chief Juſtice Hale, 
Mz. Juſtice Wild and Baron Wyndham. 

It was inſiſted fo2 the Defendant, the Plaintiff was no A voluntary dif 
Party to the Died of the Boztgage, and that the Died poſition of an 
of 14 Car, 1. by which the Plaintiff Chaumond claimed, Equity of Re- 
howbeit it was made in conſideration of Charles his Pars chf fon is not 
riage, was to Chaumond the Plaintiff purely voluntary, * 
And that albeit a voluntary Conveyance would paſs an 
Equity of Redemption, pet in this Caſe where the Plain⸗ 
tiff claims an Equity by way of Jntail, it ought not to be 
countenanced in Equity; Foz that the conſequence of it ,, Equity of 
would be to make an Equity of Redemption perpetual. It Redemption in- 
a Moztgagoz after a Moztgage made map make Himſelf cailed 'tends to 
Tenant foz Life of that Equity, with Remainder in Tail, make it perpe- 
as here, Remainder foz Life, &c. which being but a Right cual. 
of Action, a Right to a Bill in Equity ought not to be ſo 
intafled, and that this was not ſuch an Inheritance as was 
intailed by the Statute de donis, &c. but being a Right ha. 
of Action veſted in the Father, with Remainder to his firif Radempdlennot 
and other Sons befoze Chaumond, there was no need to jncaiable within 
have made Chaumond Defendant to the ſaid Decrt t the Statute. 
And Dorothy who was the Tenant fo2 Life lived till 
1668. (0 that the Woztgage was all that time but of a dꝛy 
Reverſion, and Margaret the TUiife of Charles, who lived 
until very lately, and who had a Title of Redemption p2e« 
cedent to the Plaintiff, did not (&k to rediem: | 

Wyndham was of Dpinion as this Caſe was, that the 
Plaintiff ought not to be admitted to redacm. 

Judge Wyld. There is no Fraud in the Settlement 
14 Car. 1. and a Dectie againſt Tenant fo2 Life will not 
bind in the Remainder in the Caſe of an Eſtate at Law; 
and he did not ſee why it ſhould bind in Equity, and ſo he 
conceived the Plaintiff was relievable. 3 

Chief Juſtice Hale. By the Gzowth of Equity on Equi⸗ Equity on an 
ty, the Peart of the Common Law is eaten out, and legal Equity. 
Settlements are deſtroyed; and was of Dpinion, there is 
no colour foꝛ a Decrie, Jn 14 R. 2. the Parliament would 
not admit of Redemption; but now there is another ſetled « 
courſe ; as far as the Line is given, Man will go; and if... of Re 
an hundzed years are given Yan will go ſo far, and we 4.7, car. 
know not whether we ſhall go. An Equity of Redemption is d too far. 
transferrable from one to another now, and pet at Common 
Law if he that had the Equity ＋＋ a Feoffment, oz — 

F 2 vied 
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vied a Fine, he had extinguiſhed his Equity at Law; and 
it hath gone far ensugh already, and we will go no further 
than Pꝛeſidents in the matter of Equity of Redemption, 
which hath too much favour already; and concluded there 
Antiquity a ſhould be no Decrix fo? the Plaintiff in reſpec of the Antt- 
Cauſe to deny quity, and if he will redeem, he muſt come in time. Jt 
Redemption. ig hut juſt to fozecloſe fo? not coming in time: It's juſt 
A Decreeto fore. tu deny Redemption, if he come not in time. and a 
doe Tenant in Decrie to fozectole a Tenant in Tail hall bind his Iſſue in 
Tail from re- an Equity of Redemption, becauſe that is a Right ſet up 
deeming, con- only in a Court ot Equity; and ſo may be here erttn- 
cludes his Iſue gulſhed; and the Eſtate moved from Charles to the Mozt- 
and the Re- agg, and not from the Plaintiff; and Chatles was the 
mainders. viſible Poſſefſoz and Dinft, And its a great ſoze, that 
Moftgages are but 2Bapyliffs 3 and the Limitation to Chau- 
mond was but voluntary, and \s the Plaintiffs pꝛetence 
is not to be ſuppoxed againſt a Purchaſer, foz ſo a Md2t- 
gagee is; and here its made abſolute by the Oectee 3 and 
if there be divers Remainders of the Equity, there is no 
reaſon to make them all Parties. 
The Lord Keeper concurred with him, and faid he, it 
goes current, that if a Poxtgage-be twenty years old, the 
Moꝛtgagte ſhall have no Intereſt on Intereſt: But herein 
he is not ſatisfied, eſpecially in this Cale, where the Deken⸗ 
dant could not get into poſſeſſion by reaſon ok the Eſtate 
A difference be- fo; Life to Dorothy, who lived till 1668. and was clear of 
tween parties to Opinion that the Plaintiff ought not to be admitted to re⸗ 
the Mortgage diem. And made great difference between Parties that 
coming to re- come to redem, who are no Parties to the Moztgage, and 
deem and thole that are Parties to the Yoztgage. and lo the ill 
— was dilmiſt. 


The Earl of Athol in Scotland again/t the Earl 
of Derby, and the Adminiſtrator of the Counteſs 
of Derby. 


Ames Earl of Derby Tenant fo2 Life makes a Leaſe 
fo2 one and twenty years to his Tlife of the Tfle of 
Man, foz Pꝛoviſion fo: younger Childzen, and dies; ſhe 
agrees with the Earl of Athol on the Marriage of her 
younger Daughter the Lady Emitia, to give him 5000 1. 
Portion, and that he ſhall have the Jfle of Man valued at 
1000 |: per annum fo? five pears to pay it. Charles Earl 
cf 


—— 
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ok Derby his Son, the Defendant, oppoſed this Leaſe, 
being made by Tenant fo2 Life, and between Baron and 
Feme, but by the Mediation of certain Los in Parlia⸗ 
ment, Earl Charles and his Mother came to a new Agrir⸗ 
ment in the year 1560. That the ſhall have the one Moiety 
of the Pꝛoſits of the Ille, and he the other. In 1661. 
They came to a new Agreement, that he ſhould in lieu of 
the Agreement pay his Mother 5000 I. per annum, and in 
the cloſe of the Deed appoints his Keceiver fo2 the Ille 
of Man to pay it. All theſe Agreements were made by 
the Counteſs on behalf of the Earl of Athol, to enable htm 
to receive the 5000 l. and then the Counteſs dyes. 

It was decreed by the Maſter of the Rolls, That the Earl 
of Athol ſhall have his 500 l. againſt the Earl of Derby, 
and his perſon to be charged, and the Earl of Athol ſhall 
not be fozced to the Jfle of Min, which is the place oꝛigi⸗ 
nally charged; fo2 by the laſt Agreement he is to pay 500 
per annum abſolutely, and in lieu of the Pꝛoſits let the 
Earl of Derby make what he will of them; and the ap- 
pointment of the Receiver to pay it is but directo2y, and 
if the Receiver do not pay it, the Earl muſt. 

Maynard and others of the Plaintiffs Counſel held that Tue ine cf A 
the Court could not by any Decree bind the Ille of Man ; our of che power 
noꝛ if they ſhould decree it, could they execute the Decrte of the Court. 
there, it being out of the power of any Sheriff. They 
alſo held that the Letter of Attozny being determined by 
the Counteſſes death, that the Court would not have 
made a Decree fo2 the Earl, though her Adminiſtrato is 
Defendant, unleſs in the Caſe of a Marriage Agreement, 
and that it was p20ved thoſe Agreements were made on his 
behalf, Afterwards Sequeſtration was awarded againſt 
the Earl of Derby, 

CUhereupon a Queſtion arole, TUhat time of ]2iviledge 
a Peer hath (viz.) whether twenty oz ten days befoze and 
after Seſſion of Parliament: 

The Lord Keeper ſent ts the Loꝛd Hollis and others to 
adviſe in it, and they pꝛoduced two Dders in the Hotſe k 
Lozds, whereby it appeared they declared their 1Iziviledge — of 
to commence from the Teſte to the Titit of Summons ay 665 —.— 
fo2 their firſt coming ta Parliament, And that upon nene ang 
every Seſſion and Pꝛozogation their Puviledge is fo? hen ic ends, 
twenty days after ſuch Seſſion. And it is ſaid in the 
Ozders, that it is a ſufficient time fo2 them to come * 

al 
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all parts of the Kingdom, and to return, and are in thoſe 
— deſired to take notice of it and of the reaſon of 
t. 

Theſe Dzders are, the one of the 24th of May 1624: 
the other of the 27th of January 1628. entred into the 
Journal of the Book of the Lozds Houſe, 

But it is ſaid, the Commons never agreed hereto ann 
therefoze think themſelves not bound by it. 


Note, This Sequeſtration was executed accozdingly; 
but the Earl of Derby ſogn after dying, and the Eſtate 
being intatled, the Earl /of Athol loſt the reſt of his 
TWifes Poꝛtion. 


\ 
\ 


* 
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CANCELLAKRKIA. 


The Lord Keeper Finch. 


Hayes againſt Hayes. 


Seiſed in Fi, deviſeth to his Deir, on Condi- 

tion that he pay to the Daughter of A. 500 l. at 

+ her Age of ſirteen years, and on default, that he 

ſjould enter and raiſe it; the Heir deviſeth to 

his Mother fo2 Life, and afterwards to his Bother in Fee, 

and dies; the Mother enters, the Daughter is under Age, 

and the Bzother having the Reverſion and Inheritance, 

erhibits his Bill to have the Mother pay a part of the 500 1. 
ſhe having part of the Eſtate as Security fo2 Life. 

Jt was objected, that the Daughter is not of Age, and ſo Tenant for Lite 
this Bill is quia timet only; and it may be that the Mother ſhall contribute 
may live till the Daughter is of ſirteen, and then the — the —_ 
Daughter may enter and raiſe, and ſo the Bzother, who is ene 
the Reverſioner,ſhould not begrieved; and the Court would , Charge or 
be vered with vain Suits if any one might be admitted to Mortgage. 
ſue only quia timer, to pꝛevent a remote Poſſibility. 

But the Court anſwered, that Suits quia timet only Suits quis dime: 
were p2oper in Law and Equity: Its Law of a Warran- in Law an 
tia Chartz in Equity, as where A. grants a Charge of Equity: 

100 l. per annum in Fee, and deviſeth to B. fo2 Life, Re- 
mainder to C. in Fr, and dyes, C. erhibits his Bill to 
compel the Tenant koꝛ Life to pay the Arrears, elſe all will 
fall on the Keverſioner; and this hath bien decreed ; and 


the 
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the firſt Cauſe about Contribution was between 
and where A. had moztgaged the Yano? of Guil- 
ford fo2 25001. and then deviſeth to B. fo2 Life, the Re- 
mainder to C. in Fe, C. preferred his Bill to fo2ce B. to 
pay his Share of the Moztgage Monp, and it was decrted 
that he ſhould: And there have been twenty Caſes ſince 
of the like nature. So in the pzincipal Caſe there being a 
Demurrer to this Bill fo2 the Cauſes afozeſaid, the De- 
fendant was owered to anſwer; and then Sir John 
Churchil moved, and ſaid fo2 the Defendant, that ſhe 
(ould pꝛove that it was the intention of the Deviſo2 here 
that the ſhould pay nothing, which was not anſwered, but 
was admitted to be material. 


The Lord Keeper Finch. 
Butler againſt Bernard. February 24. 


A Term aliened N Adminiſtratoꝛ makes a Yoztgage of the Inteſtates 
by an Admini- Term, and make A. his Erecutoz, and dies; B. takes 
Arator ſhall go Ollt Letters of Adminiſtration de boais non to the firſt 
to his Executor Inteſtate, and claims the Reſiduary Intereſt and Truſt 
and not to the of the Term, and pays that he may have the benefit of 
Adminiſtrator Redemption. But the Court decreed the benefit of Re- 
de bonis nun. demption to A. the Executoz of the firſt Adminiſtratoz, 

who had aliened the whole Eſtate iu Law of the Term, and 

was not poſſeſſed in auter droit, no2 of any part of the In- 

tereſt thereof,but in his own Night; and ſo it ſhall go to his 
Executoz, and not to B. the Adminiſtrato2 de bonis non. 
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The Lord Keeper Finch. 


Colonel Doyly againſt Perfull. October 25. 


DE Uiife habing aſſigned her Term in Truſt fo2 
| her ſelf befoze Marriage, and then the Pusband 
without joyning with the Truſttes does 3 
the Truſt, and the Hugband being dead, the 
Moztgagee being Plaintiff, erhibits his Bill to have the 
Lands conveyed to him, 02 that they ſhould redeem; and the 
Court dilmiſt the Plaintiffs Bill; fo2 ſince Queen Eliza- * 
berhs time it hath been the conſtant courſe of this Court to not grant ot 
(et aſide and fruſtrate all Incumbꝛances and As of the Pul- charge the Term 
band upon the Truſt in the Lites Term, and that he ſhall of the Wife in 
neither charge oꝛ grant it away: And tis the common Truſt. 
way of Pꝛoceeding fo2 the Joyntures of Tomen, to con- 3 
vey a Term in Truſt fo2 them upon Marriage, that it 2 ie 
map be out of the power and reach of the Pusband; nef- Pt N er 
ther ſhall he fozfeit it by Dutlawpp oz Felony, if fo2 Joyn- V. 
ture 02 in purſuance of Articles of Marriage oz being the 
Wifes Term it is aſſigned befoze tu Truſt, as here, 02-if 
on other good conſideration it be afſigned. ' But if it be an er of AC 
Aſſignment after Marriage by the Pusband in Truſt fo2 the Sgnmene after 
Tlike, this is voluntary and fraudulent againſt Purchaſers, Marriage by the 
and this was the great Exchequer Chamber Caſe, Husband. 
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CANGCELLAKI A 


Davis againſt Curtis. 


Nota, The Bond Avis Executo2 of C. imploped as a Maſter of a 
determined the Ship by the Eaſt- India Companp, covenants 


parol Agree- with them that he ſhould pay a certain Mule 
ment. fo2 every Cloath carried, &c. in the Ship, 
and tok the Defendant to be his Mate, who made an 
Agreement mutatis mutandis, with Davis, and gave a Bond 
No relief above Of 50 J. fo; due perfozmance on his part; but he without 
penalty in Equi- Davies his knowledge carried ſo many Cloaths as the Mulde 
ty. came to 70 l. which the Company deducted out of the 
Maſters Tlages, and the 50 l. Bond would not ſatisfie, 
— therefoze pzayed relief and diſcovery of the Teſtatoꝛs 
ate. | 
Bill to diſcover The Defendant demurred. 1ſt. The relief of moze than 
aſſets, and does ſecurity by Bond, not pꝛoper in Equity. 2d. That part of 
not charge that the Bill which ſtands fo2 diſcovery of Aſſets was ill, be- 
any Goods came cauſe the Charge in the Bill was not poſitive, that Aſets, 
to his Hands, ill. gy that any»Oads came to the Defendants Hands; and 
ruled in both Points accoꝛdingly. | 
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Cook againſt Bampfield. May 19. 


Illiam Pierce Pꝛebend of Rutland-Denham leaſed 
the Rectozp of R. to Thomas Bampfield, George 
and Edward Bampfield, in Truſt fo: Thomas, who conveyen 
his Jntereſt to Sir R. P. but G. B. was no Party, but 
beyond Sea. The Pꝛebend Leſſo2 dyeth; Tiſdel his Suc⸗ 
ceſſo2 (on a Surrender to him of the foymer Leaſe p2o- 
duced to him, but G. B. ſealed it not, ſo that in Law it 
was void againſt G. B.) makes another Leaſe to Sir R. P. 
foꝛ that Lives, which Leaſe was fo2 divers years enjoyed 
till all thoſe thzee Lives dyed, Tiſdel being dead, Cook 
takes a Leaſe of Duncomb, who ſucceeded Tiſdel, fo2 
400 l. Fine. George Bampfield comes from beyond Sea, 
and ſets on foot his Title foz a third part. The Matter 
was by Reference put to Arbitration (the point of Truſt o2 
no Truſt being befoze by direction tryed by a Gerdi fo2 
Cook, that G. B. his Name was uſed in Truſt fo2 Tho.) 
and G. B. having by Tryal at Law recovered one third part 
of the Pꝛemiſſes, the Arbitratoꝛs awarded, that G. B. ſhoulda 
permit Cook to enjoy the ſaid third part, paying 16 l. yearly 
to G. B. during his Life. G. B. dyed; the Plaintiff exhi⸗ 
bits a new Bill againſt Edward B. reciting the foꝛmer, and 
p2ays Relief, 

Duncomb Dyed, Aſton ſuccteds in the Pꝛebendary; and 
before the laſt Bill Aſton fo2 120 l. makes a new Leaſe to 
Edward B. fo? the Lives, pet in being. Edward B. was 
bound to Cook that G. B. ſhould perfo2m, which in all George 
his time was on all ſides executed. Aſton received the Rents 
of Cook after Duncombs death: 27 Novemb. 23 Car. 2. 
Jt was decried that Edward and George B. ſhould pay ta 
Cook all the Pyofits received, deducting the 16 1. per an- 
num, and that Edward B. ſhould aſſign his Leaſe to Cook 
fo2 the ſuch Lives as he ſhould name: And on a Bill of 
Review this Oecree was confirmed by the Low Keeper 


Figch 10th of May inſtant, Ellis and Littleton concurring. 


The Objections againſt the Decree were, Firſt, That the 
Leaſe of Duncomb was not good in Law, being of the 
whole in Poſſeſſion and Reverſion, when at the making 
thereof George B. was Tenant fo2 Life fo; one third part; 
which was not much denied, and being avoided by Ac of 
Parltament this Court might not ſupply ir; and _ 
S8 2 the 


W 
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the Succeſſo2 is not bound by any Tranſaction of the Ac- 
—— —_ count made in the time of his P2edeceſſo2 againſt an Act 
oaecth his Leaſe Of Parliament. And it was as free far Edward B. to deal 
and after the ko; an Eſtate with aſton the Pꝛebend as fo2 any other 
day pays the Man, and that if there was any Equity to ſuppozt the 
Mony, and then Leaſe againſt the Leſſee o; his Aſſigns, oꝛ againſt Duncomb 
ſurrenders, and Pꝛedeceſſoꝛ to Alton, that Equity ſhould not bind Aſton. 
takes a Leaſe put Caſe the Leſſee of a Pꝛebend 02 Biſhop ſhould mozt- 
= the bre gage his Leaſe 02 part of it, and after the day pay the 
— Equiry Monp, and then ſurrender and take a Leaſe from the Pꝛe⸗ 
againſt the bend; he hath good Equity againſt the Yoztgagee 3 but if 
Mortgagee. the Pꝛebend dye, this Equity Call not make the ſecond 
If the Prebend Leaſe good again the Succeſſoꝛ againſt the Statute which 
dye, Equity ſhall hinds all Men and hath no ſaving of ſuch Rights of E- 
not make the quity; and the Chancelloz may not add to a Statute to 
ſecond Leaſe make a Saving which the Statute hath not made. An 


good againſt the Infant bound by Statute of Fines ſhould not have been 


Succeſſor. 


Chancery can- helpt in Equity. 


not help in E- But notwithſtanding the Decree was confirmed; fo2 by 


quity againſt the Surrender of Tho. who was Ceſtuy que Truſt, the Leaſe 

an Act of Par- in Equity was avoided as to the then Pꝛebend, and therefoze 

lament. ſhall never be ſet on foot again a Succefſoz, Duncomb 
takes 400 l. Fine and reſigns when there can no moze Fine 
be made, and Aſton would now ſet on foot the Statute and 
a new Fine, which appears agatnſt-the Pꝛaaice. 

The 2d Objection, The Purchaſer from T. B. viz. R.P. 
took a new Leaſe fo; thꝛee Lives, whereby the Purchaſer 
had the full benefit of bis Purchaſe, and thoſe new Lives 
being now all dead, it is no reaſon that Cook ſhould ſet 
on foot the Jutereſt of the old Leaſe again. 

The Lord Keeper. Mo hall Aſtov, no2 Edward B. 

The Dectee was confirmed. 


The Mayor and Aldermen of London againſt the 
Earl of Dorſet. May 30. 


10 PO N aCommiſſion of Charitable Uſes, The Que- 
. ſtion on Appeal was, Whether certain Houſes were 
tion and after Part Of Bridwel belonging to the City fo2 Relief of the 
Hearing, Pod, 02 a part of Dorſet-Houſe; which Point was te⸗ 
ferred to Law to be tryed, and then to repoꝛt. 


A. B. 


-_ 


_ 


_— 
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A. B. moved fo2 a Commiſſion to examine an old Mit⸗ 
neſs 8o years old, who was not diſcovered till now, and 
unable to travel. Tf the was able to travel ſhe would be 
examined at the Tryal 3 and tho Publication on Hearing 
was paſt, pet the Queſtion being of Fra hold, and not 
msperly trpable at Law, it was reaſon that the Teſtimo- 
ny ſhould not be loſt, and poſſibly the Land thereby, 
The Motion was oppoſed, becauſe of Publication. 

The Lord Keeper. The Rule of JINon-examining after 
Publication hath bien ſtricx in this Point; but the Court 
is the Judge, and the Examiners, here oz by Commiſſion, 
are miniſterial to the Court; ſo he oꝛdered a Commiſſion 
and Examination. 


Burges againſt Burges. 


12 Burges after his intermarriage with Elizabeth 
Hughs his firſt TUife, by Leaſe and Releaſe dated 
24 July 1669. in conſideration of his TUifes ſetling her 
Lands upon him and his Heirs (which was done by Fine) 
conveys divers Freehold Lands to the uſe of himſelf fo? life, 
and after his deceaſe to the uſe of his Nite Elizabeth fo 
her life,and after the determination of the ſald Eſtates, then 
to the uſe of the firſt Son of the ſaid Thomas on the Body 
of the lald Elizabeth, to be begotten, and the Þetrs of the 
Body of ſuch firſt Son; and fo2 default of ſuch Iſſue, to 
the uſe of the 2d, 3d, 4th, 5th, 6th, 7th, and every other 
Son and Sons of the Body of the (aid Thomas, on the 
Body of the ſaid Elizabeth, to be begotten, ſucceſſively, 
and the Heirs of the Body of ſuch Son o2 Sons; and fo 
default of ſuch Iſſue, then ff at the death of the ſafd Tho- 
mas the ſaid Elizabeth ſhall be enſeint with Child, then ta 
the uſe of Skinner and Clark, Truſtees, and their Þeirs, 
until the Birth of (ſuch after-bom Child oꝛ Childꝛen; and if 
it be a Son oz Sons, then to the uſe of ſuch Son and 
Sons, and the Heirs of the Body of ſuch Son and Sons; 
and fo2 default of ſuch Iſſue, to the uſe and behwf of all 
and every the Daughter and Daughters of the ſaid Thomas 
Burges, on the Body of the ſaid Elizabeth, begotten oz to 
be begotten, as well which ſhall be bozn, as which ſhe the 
laid Elizabeth ſhall be enſeint with at the time of the death 
of the (aid Thomas, and the Heirs of the Body of ſuch 

Daughter 
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Daughter and Daughters, and fo2 want of ſuch Jſſue, to 
the uſe of the right Heirs of Thomas and Elizabeth fo2 ever. 
T0 Thomas Burges being likewiſe poſſeſſed of other Lands by 
2 of two Leaſes fo? ninety nine years, determinable upon three 
remore Trot, lives, by an other Deed bearing date with the foze-men- 
and tending to a tioned Deed of Settlement, fo2 the conſideration therein 
perpetuity, void. mentioned Did aſſign the ſaid Leaſehold Lands to Skinner 
and Clark, two of the Defendants, in Truſt to the ſeveral 
intents and purpoſes, and fo2 the uſes which are limited 
and declared of and concerning the (aid Lands of Jnhert- 
tance of the ſaid Thomas Burges in and by the ſaid Jnden- 
ture bearing even date with the ſaid Deed and Aſſignment, 
Thomas Burges had no Son by the ſaid Elizabeth, but 
had one Daughter, which is now the Defendant Elizabeth, 


who was alive at the time of the making of the laid In⸗ 
denture, being 21 Dec. 1668. Thomas Burges ſurvived, and 


after married Urſula a ſecond Nite, by whom he had Jſlue 
two Sons and one Daughter, and died Inteſtate, and 
Urſula his CAife is Adminiſtratrir. 

Qu. TUhether the Truſt of the (aſd Leaſes doth belong 
to Elizabeth the Daughter, o2 the Adminiſtratrix ? _ 

After this Cauſe was ſtated, and the Lowd Keeper Finch 
had took time to conſider it, he declared that the Limita⸗ 
tion (becauſe it was a remote Truſt, and tended to a per- 
petuity) to the Defendant Elizabeth, as Daughter of Tho- 
mas Burges, was a void Limitation, and on that reaſon de- 
creed the two Leaſes to the Plaintiff as Admintſtratrix to 
Thomas Burges. 


» 


231 


D E 


Term. Sanct. Trin. 


Anno Regis 26 Car. II. 
I N 


CANCELLARIA 


Anonymus. July 2. 


F the Bill exhibited be grounded on the loſs of a Bond, Where Oath 
Doth muſt be made of ſuch toſs, becauſe that ſuch muſt be made 
loſs is that which intitles the Court to juriſdiction of t che — of a 
the Cauſe, elſe the Party hath his remedy at Law. * 
No Dath ts required of {oſs of them, but only ut ſupra, 


where the Dath doth intitle the Court to Jurisdiaion, By 
the Lozd Keeper. 


Organ againſt Gardiner. July 2. 


N Daiginal Bill to execute a Decree of Lands An Original Bill 
againſt a Purchaſer, who claimed under Parties to execute a De- 
bound by that Decree, was allowed good on Demurrer cree againſt a 
thereto, by the Lozd Keeper, Purchaſer, claim- 
ing under parties 
bound thereby. 


Aſh. 


| 
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Aſhcombs Caſe. July 15. 


1 *ÞD E Bill was exhibited by the Plaintiff, a Feme Co- 
vert and her Friends, againſt her Pusband and two 
others, Maſcal and S. The Caſe was, That the Plaintiff 
being a Dutch Woman bzought 4000 1. Portion to her Hul- 
band, who agreed with her befoze Marriage to leave a 
compleat Maintenance fo2 her Self and her Childzen, not 
expreſſing what; The Marriage took effect, but he declining 
in Eſtate, her Friends called on him; and he thereupon 
aſſigned certain Bonds, wherein M. was bound to him; 
and a Letter of Attomy was made after to S. to receive 
the Mony upon the Bonds, who received the Mony of him. 

The Bill was to have the Mony from M. and 8. 
Plea, Maſcal by Plea ſets foxth the payment to S. and that he 
+ Notice. had no notice of the aſſignment of the Bonds. And this 
was allowed a god Plea fo? Maſcal. But S. pleaded a Let- 
ter of Attozny, and payment to him on god Conſideration, 
ju g but did not deny notice; and therefoze his Plea diſallowed, 
Sm o und the Agreement and Aſſignment of the Debt in Holland 
according to Where luch Agrament between Hugband and like, and 
their Cuſtom al ſuch Aſſignment of Bonds are good, and they are to be al- 

lowed here. lowed here by the Lozd Keeper. 


Anonymus. July 15. 


Sewers Ac- A Bill exhibited to have an Account here of Mony col- 
counts. Chan- lected by Authozity of Commiſſioners of Sewers dil⸗ 
cery will not in- miſt bp} the Low Keeper; fo2 the Commiſſioners are to 
termeddle with. take the Account, and not the Chancery. Otherwiſe in 
Difference be. Cle of Receivers by Authozity in caſe of Commiſſioners of 
tween Commiſ. Pankrupt 3 fo? there it is concerning pꝛivate Perſons, but 
ſioners of Sew- this Of the Publick, and it was in vain to take Accounts 
ers and Com- in that Caſe in queſtion, which the Court cannot deter- 
miſſioners of mine. And altho objected, that a diſcovery is p2oper here, 
Bankrupt, yet the Bill was dilmiſt on Demurrer. 


| 
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King againſt Brownlow. July 21. 


A Bill was exhibited in Chancery concerning Tithes Witneſſes for- 
and Bounds of a Pariſh, which pzoceeded toAnſwer merly examined 
and Replication. Then he exhibited another Bill in the Grete . 
Exchequer, and there Witneſſes were examined, and now — — 
pꝛoceeds again in Chancery, and replies. The Defen: galt for Tich f 
dant pleaded the Pꝛoteevings and Examination in the 
Exchequer, and ruled god as to examination of the ſame 

Matters, which being examined to there, were not to be 

examined in Chancery. | 
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Norcliff and his Wife againſt Worſley. 


DEKE was Thomas Worſly, Beſail, Thomas 

le Ayle, Thomas le Pere and Thomas le Fitz. 

Thomas Gyeat-Gzandfather in conſideration of 

800 1. and Marriage of the Gꝛandkather with 

Wood, covenants to make a Settlement of the Bano? ok, 

&c. to Thomas le Ayle and Wood, whom he was to mar⸗ 

ry, fo2 Joynture fo2 the TUife and the Deirs Pales of | 

Thomas by his ſaid CUlife. Thomas, the Gzandkather, 

* one pear dyed, Thomas, the Father, then in ventre 
a mere. 

5 Car. 1. Elizabeth, the TUlife of Thomas deceaſed, ob- 
tains a Decree againſt the Beſail fo2 the Lands, fo2 per- 
fozmance of the Articles both fo2 her ſelf and Son, Fa⸗ 
ther of the now Defendant. Thomas, the Father, 1652. 
obtains a Decree to the effect of the fozmer : It ſet out, 
that Thomas Beſail after the Articles, and firſt Bill and ſe- 
cond Bill, made voluntary Conveyances of the Lands, 
whereby he had ſetled them ſo as the Eſtate in Law was 
now in Elizabeth and the Son of John his (ſecond Son, under 
power of Revocation by Ded, and dyed after, Thomas, the 
Father, on Barriage with Penelope his ſecond like Co 
then 


; 
— 
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then having Jſſue the Oefendant Thomas by his firſt Mike, 
and inheritable to the ſpecial Jntail,) agred (as tis al- 
ledged) to ſettle the Land on his ſecond Aike and their 
Ieirs by her; and pending the Suit Elizabeth conveyed 
away the Lands to Thomas the Defendant. Thomas the 
Father being dead, Penelope his Widow and her ſecond 
Husband exhibits a Bill to have the Lands ſetled on her 
fo2 her Life, viz. 3001 per annum part thereof, and to 
have other part thereof lpable to Debts 3 fo2 Thomas, 
the Father of the Defendant, had ſo owdained by his 771i 
in Writing, After Publication in this Cauſe, Thomas, 
the Son exhibits his Bill againſt Norcliff and his Tite, 
grounded on an Agreement by Penelope with Thomas ta 
accept of certain Lands, part of the Lands in Queſtion 
of 100 I. per annum, in lieu of Joynture, Dower, and all 
Demands , which was executed ſeven years by enjoyment 
by Penelope. 

Two Queſtions aroſe. 1. Whether the Agreement of 
Thomas, the Father, to ſettle the Lands, 8c. on his ſe⸗ 
cond Tlife, did bind Thomas, the Son, by reaſon that he 
was entituled in Equity to an Eſtate Tail in the Land, 
and therefoze ſhould not be bound by his Fathers Agree- 
ment? Foꝛ if the Land had bien ſetled in Tail, it could 
not bind the Jſſue, and the Right of an Eſtate Tapl is 
deſcended on him; And the Plaintiff- ſued fo2 her Joynture 
raiſed on Equity, but it is a puny Equity to Thomas the 
Gzandchild. The Conſiderations are on both ſides the 
ſame, viz. Marriage Agreement and Poztion; only the 
Defendant Thomas inſiſted, that his Agreement by which 
he claims was in general Terms fo2 Lands of 300 1. per 
annum, and not fo2 Lands in Queſtion particularly. And 
alſo if it were fo2 ſome of the Lands by particular Names 
with Covenant that thoſe particulars were 300 J. per an- 
num, if ſuch Agriement did bind as to the particulars, yet 
the Covenant fo2 the value, no2 the TUill did not bind the 
other Lands ſo as to have the value ſupplyed out of the other 
Lands agrcad to be entailed, And though if the Lands 
had been entailed, though the Father might have cut off 
the Jntail by Fine and Recovery, yet without Fine oz Re⸗ 
covery they could not; And there is no Fine, &c. no2 any 
Attempt o; Proceedings towards levying a Fine oz Re- 
coverp. 
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As to this Point the Low Gh per Finch gave no reſo- 
lution; but ſaid, he conceived a difference in the Caſe, 
viz. Whether Penelopes Agriement was in general foz 
Lands of 300 l. per annum, 02 particular; and if partt- 
cularly relating to the Lands in Queſtion; Ulhether ſa 
much was mentioned as amounted to 3001. per annum, 
92, which in effect is the lame 2 TUhether it were not koz 
300 I. per annum Lands, part of the Lands fozmerly agreed 
by the G2eat Gzandfather to be intalled, o; in general fo 
300 l. per annum Lands, without relation to the Lands 
ut ſupra, by the Gzeat Gzandfather to be entafled. And 
- there was much diſpute as to the Fac in that 

ont. 

But the Lord Keeper though he was not poſitive in the 
main Point, yet ſafd that as to the Agreement by the Fa: 
ther, whether to be avoided by the Son, now Defendant, 
that in caſe the Lands had bien intailed de facto; and 

Where Equity Agrted, no Agræment could bind the Jfſue without Fine oz 

creates the Eſtate Recovery 02 other legal Barr; yet he ſaid the Agreement 

it ſhall be guided tu entail was not an Jntail 3 and though it raiſed an E⸗ 

by Conſcience. quity againſt him that made it, yet that Equity is a Crea- 
ture of this Court to be governed as Conſcience directs 
by this Court: And ſaid the Statute de donis was an 
ambitious Ac in favour of the Lows againſt the King; 
and koz that vouched the Lozd Elſmere. But befoze he had 
ſaid this there were ſome Pꝛopoſals of Agreement: And at 
length the Caſe was compoſed. 

There was a ſecond Point which was fully p2oved, 
that muſt have ended the Cauſe (viz.) the Agreement by 
Penelope, ut ſupra, But a Diſpute aroſe about the Pꝛook, 
Whether the Mitnels that pzoved the Agreement could 
be read? Foz the Agreement was not ſet fo2th in the 
Anſwer to Penelope's Bill, but was p2oved in that Cauſe 3; 
and it was ſet fozth in the Bill againſt Penelope and her 
Pusband, but no Pꝛoof thereof in that Cauſe 3 ſo it was 
pꝛoved in one, and ſet fozth in another Cauſe. To ſalve 
which defect, the Defendant Thomas moved, and had an 

Odder, that the Depoſitions in either Cauſe might be uſed 
Depoſitions read in hoth, which Oꝛder was after Publication in the firſf 
in both Cauſes. Cauſe, wherein the JP2oof was made; but befoze Publica- 

tion in the ſecond Cauſe; ſo as the Defendant in that 
Cauſe had the advantage, having the Liberty to ſee what 
was pꝛoduced againſt them, and had liberty to examine, 
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Sir John Churchil who was of Councel fo2 the Defen- 
dant Thomas, yielded that they could not be read by his 
Client. But foz my part J know no pꝛejudice to the De- 
fendant, being warned by the Oꝛder, and might examine in 
the ſecond Cauſe. But the Pꝛopoſals of compounding the 
Cauſe took off all Debates. 


Nota, The Defendant Norcliff had a ſubſequent Ozder, 
ſaving all Exceptions. &c. | 


Prat againſt Taylor. 


H E Blll was to have an account of ſeveral Sums 

of Yony, which the Defendant a Fellow of Exeter- 

Colledge in Oxford, Tutoz to the Plaintiffs Son, re⸗ 
ceived towards the neceſſary Occaſions of her Son. 

The Chancelloz of Oxford by Inſtrument in Ilriting 
ſet fozth the Paiviledge of the Univerſity .Charters, and 
Confirmation, &c. by Ac of Parliament: And the De⸗ 
fendant was a Scholar, and Reſident, and that they had 
uv of Equity, and pzayed that Taylor might be 
dilmiſt. 

The Lozd Keeper did not allow the Claim, and ſaid, a Scholar ocche 
that Cognizance of Pleas in Equity could not be grant+ Univerſity ſued, 
ed, though Pꝛeſidents were ſhewn of the ſame Claim al- the Chancellor 
lowed in time of Queen Elizabeth. He asked if any could puts in his claim 
be ſhewn in the Loꝛd Elſmere 02 Coventries time; but none ot Friviledge by 
could be ſhewn, And thereupon diſallowed the Claim, Wong. dla 
ſaying it muſt be put in by way of Plea. But withal de- * 
clared it ſhould not be on Dath, but it ſhould be ſufficient 
to aver the Defendant a Scholar, Reſident, &c. without 
Dathz and ſo he ſaid it ſhould be in caſe of Outlaw 
pleaded, the Defendant ſhould not be put to aver the Plea 
on Dathz but without Dath. 


Bluct a Dane againſt Bampfield and others, Mer- 
chants of Denmark. 


O be telieved againſt Actions of Treſpaſs, foz ſeiſing Bill diſmiſt by 
their Seods in the Jfland of, &c. on the p2etence Sentence given 
of bzeaking an Inhibition of the King of Denmark, where- . —— 
as by Articles of Alliance, between the Crown of England u nne — 
an 


at Denmark, 


» 5 
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and Denmark, kree Trade was allowed to all Englich in 
all Pozts of the Kingdom of Denmark, whereof the 
Tfland was a Pozt. But in regard Sentence was given 
in the Court there fo2 the Plaintiff on the Setzure, the Btll 
was diſmiſt. 


Anonymus. November 5. 


Contempt di.. J 'JRoceſs iſſued till Pꝛoclamation was returned, Then 
charged by a ge- came the General Par don. 
neral Pardon. © The Defendant appeared and demurred. | 
The Plaintiff moved to ſet aſide the Oemurrer 3 fo2 tho 
the contempt was pardoned, yet the delay was no leſs ta 
the Plaintiff. 
The Low Keeper, As to the Contempt, the Oefendant 
ſtands rectus in Curia, and conſequently all Contempts 
are likewiſe pardoned. Therefoze pꝛoceed on Demurrer. 


Anonymus. November 5, 


A Rule, that if a 18 E Lopd Keeper declared fo2 a Rule, That if after 

ſecond Anſwer Proceſs of Contempt the Defendant put in an 

be inſufficient, fnſuffictent Anſwer, and ſo repozted, the Plaintiff ſhould not 

— 2 as foxmerly begin with Pyoceſs at the Subpcæna, but ſhould 

Dacre go on to the Attachment with Pꝛoclamation and other 
2 Pꝛoceſs, as if the Anſwer had not been put in. 


Cox againſt Quantock. November 19. 


A Deviſeto two TO E Teſtatoz had two Executoꝛs, and deviſeth to 
Executors of re- them reſiduum bonorum, &c. after the Debts and 
ſed. bonorum, one Legacies paid; one of them died, his Adminiſtrato2 ſued 
of them dies, the the ſurviving Executoꝛ to have Poiety of the Surpluſage. 
— The Cauſe came to a Hearing. The Defendant inſiſted 
Ec. that the Executozs were joint Deviſees, and too the 
for an Account, TEſtDUe as Legatees, not as joint Erecutors. 
Abe c two The Low Keeper decreed fo2 the Plaintiff, fo2 in caſe 
Legen equal, Of Erecuto?s the Teſtato?2 intended an equal ſhare to his 
if it ſurvives Executoꝛs; and by Chief Juſtice Rolls Advice it was de- 
© creed, That where a Deviſe was to two equally, notwith⸗ 


: ſtanding 


—— ————— — —- 
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ſtanding which wozd Equally, the Deviſees were joint; yet 
the intention prevents the Survivorſhip. 

The Cauſe was diſputed; but to the diſſatisfaction of 
the Bar decreed. Fo2 where the intention is ſecret and not 
declared, the ſecret intent muſt give way to the legal in- 
tent. And if an Adminiſtratoz, then an Admintſtratoz de 
bonis non muſt have it, 19 November 1674. 


Chaltont againſt Okes. November 21. 


A Termoz Gzants the Eſtate in Truſt fo2 Himſelf fo2 Contingent Re- 
life, and after fo2 his Nike fo2 life, and after to their mainder of a 
Child oz Childzen koz their lives, and after to J. S. and Term. 
whether the Truſt to J. S. were good, the Low Keeper tok 

tim to adviſe, and now delivered his Opinion that it was 

good. But if it had been to the Heirs of their Bodies, it had 

not been a god Truſt after ſuch Limitation to any other. 

He ſatd, that in this and the like Caſes the Chancery altred 

the Law; fo2 at Common Law till Weldons Caſe in Plow. 


- Commentaries Judgment was given againſt the Limita⸗ 


tion, by Deviſe fo2 a Term to one fo? life, the Remain- 
der to another, and ſo over. But the Chancery decreed 
theſe Limitations god. But if it be in ſuch manner as 
to make a Perpetutty, that may neither be in Law noz 


Chancery. 


Negus againſt Fettiplace. November 21. 


Ettiplace, Tenant fo2 life of a Recozp in the Right Bond to pay 

of his CUite, demiſeth the ſame to the Platntiff fo2 n agreement, 
twenty one pears, at 100 J. Rent, payable at Lady-day aud — 
and Michaclmas 3 d fottnight befoze Michaelmas the Cclike om enk 
died; The Tenant ſent to Fertiplace notice thereof ; Fet- againſt the Bond 
tiplace and the Plaintiff came to an Agreement; on which wichout pay- 
Negus gave Bond to Fettiplace to pay 80 l. (Michaclmas ment. 
Kent) to Fettiplace, and Fettiplace agreed to ſave him 
harmleſs againſt all others fo2 that Rent, and now ſues 
to be relieved againſt the Bond, becauſe no Rent was 
due, and no confideration fo2 the Bond; and had a De⸗ 
cree againſt the Bond, though M2. Attozny objected, and 
pꝛeſt it, that there was no Fraud, and the whole truth was 
known, and it was in toro Conſcientiæ. And the Tenant 

having 
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having taken all the Summer Pꝛoſits, ſhould pay fo2 them, 
at leaſt in p20po2tion. 


Cary again/t Appleton. November 26. 


I. OE Pusband deviſeth the Jewels which were 
Parapharnalia of his Uife, and died. Decreed 
to the Mike. 

2. The Husband deviſed his Gods to be (old fo; raiſing 
of Poztions to be paid to his Daughters at their Ages 
of eighteen 02 Marriage, and that the ſame be raiſed out 
of his Rents, Jſſues and Pꝛofits of his Leaſe Lands, if 


Raiſe out of the Sodds were not ſuffictent, and the reſt after Sale and 
Profits implies a Pioſits of the Sods and Leaſes, as afozeſaid, to other 


Sale. 


uſes. Dne Siſter was paid, the other comes of Age, the 


_Bertue and Stile Gods were not ſufficient, The diſpute was, TUhether 
28 7an.27 Car. the Leaſes might be ſold 2 Fo2 upon theſe Caſes they are 


2. in Cancell. 


Conveyance by 
Tenant in Tail 
ſupplied, 


not to be ſold, the Rents and Pꝛoſits are liable. 

The Low Keeper. In the Lozd Cornburys Caſe it was 
decreed, That the deviſe of P2ofits gave power to ſell ; 
otherwiſe if it be of the Annual Pꝛofits. A deviſe of 
the Pꝛofits, is a deviſe of the Land; and the Father did 
as much intend a pꝛoviſion fo2 his Daughters as fo2 his 
Son. And J take the difference where the deviſe is of 
the Pꝛoſits of a Chattel Leaſe, and where of Lands, as in 
this Caſe. Foz if he had not directed a Sale, the Leaſes 
had been liable to the Poztions, and ſo the affirmative 
woꝛds ſhall not bar a negative ſenſe to erclude the ſale of 
the Leaſe Lands. 


Bokenham againſt Bokenham. December 4. 


Dmund Bokenham, the Plaintiffs Szeat Szandkather, 
made a Settlement of divers Lands and Mannozs, 
inter al. Stockmaſh, which Eſtates deſcended to Sir Henry 
his Son, in Tail. Sir Henry in conſideration of a Mar⸗ 
riage to be had between Wiſeman his Son and Grace 
Davies, makes a Deed of Feoffment, to the uſe of himſelf 
fo? life, the Remafnder to Wiſeman fo? life, the Remain⸗ 
der to the firſt, ſecond, and other Sons by Grace. This 
Deed is indozled generally ( Livery made to ]. : ap⸗ 
pointed 
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pointed by Paul Dawes the Feoffee thereto,) The Mar⸗ 
riage takes effect, Wiſeman and Grace have Iſſue Henry 
Walſingham, Paul the Plaintiff, and. Hugh the Defendant, 
and fir other Sons. Sir Heary after levies a Fine to Wal- 
ſingham then his eldeſt Son; and this was to the uſe of 
Sir Henry and his Peirs. Walſingham dies, and he con- 
veys the Banno2 and Seigniozy to the Defendant, the 
fourth Son of Stockmaſh only, and dies. The Defen- 
dant enters, ſuppoſing that Livery was not well given, be- 
cauſe the Letter of Attozny to take Livery was loſt, as he 
Lozd Keeper decreed, 1ſt. That the Letter of Attomp Letter of Accor: 
ſhould be ſupplied, and Livery admitted; though it was ny and Livery 
objected, that this was in effect to decree a Oiſcontinuance, ſupplied in E- 
which is a Mrong and an unlawful Ac, and that it was, =9ulty. 
ad. To aſliſt a Remainder Man in Tail in a third Re- 
mainder (fo2 he was the third Son) againſt a legal Fine of 
his Father, Tenant in Tail, and whoſe Fine was a Bar to 
him in Law. And alſo againſt the acceptance of the Fine 
by Wilſingham, who joined with Sir Henry, who had power 
by the Recovery to have barred the Eſtate of the Plaintiff, 
But to this laſt the Lozd Keeper ſaid, The Gzandfather 
might have the Conveyance made by himſelf in his own 
Þand 3 and its apparently ſo, fo2 he reciteg in that Deep 
that he was Tenant in Tall, and he recites not the Feoff- 
ment made by himſelf. 


Crofts againſt Wortley. December 9. 


Fozmer Bill depending was pleaded in bar of a (e- Former Bill de- 

cond 2: But though both Bills were of the ſame mat- Pending, yet an- 

ter and effect, the later had ſome new matter. — the ſecond * 

Owered, That being the Plea was good, the Plaintiff *' 

ſhould pay the uſual Coſts of a Plea allowed. But the 

Defendant to anſwer the ſecond Bill, and the founer Bill 
diſmift with 20 s. Coſts. 


Anonymus. | 1. Sequeſtration 
againſt the Heir, 


Þere was a Decree foz 5000 J. on Account againſt u. Purchaſors 
the Father in Execution, whereof the Pzoceſs was ak“ er e 
carried to a Sequeſtration of the Lands, which the Father ; Not againſt a 
had at the time ol the Decree, and * on debate on the Voluntary Con- 


Heir veyance. 


ä — 
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Limitation of 
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heir of the Father, though he alſo made Title thereto by 
Conveyance made to the Father. 

The Queſtion grew, Whether the Conveyance was re⸗ 
bokable, oz not? Foz ik it were revokable the Loꝛd Keeper 
would kip' on the Sequeſtration, though the Decree was 
not fo2 Lands, but fo2 Perſonal Duty. And on pꝛoducing 
ſeveral Convepances, the Caſe was, That befoze the 
Suit, about 1663. the Father ſetled the Lands voluntarily 
on himſelf fo2 life, the Remainder to his Son, with Re- 
matnder over; Pꝛobided he might by D&d revoke thoſe 
Cſes; but it was now farther inſiſted, (viz.) there was 
not expzeſs Power to limit other oz new Uſes, . but only 
to revoke. Afterwards and befoze the Decrck oz Bill, 
the Father revokes the fozmer Ales, and by the ſame Deed 
limits an Eſtate to his Son; In which ſecond Deed there 
is no power of Revocation z but though it was voluntary 
and foz natural Aﬀection, was abſolute. 

The Queſtion was, J the Limitation of new Uſes was 


new Uſes good, BOD, the expreſs Power in the firſt Den being only to 


the expreſs 
power being 


only to revoke. wos, and therefore diſcharged the Sequeſtration. 


revoke, 
The Low Keper declared his Opinion clearly that it 
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Sir James Bellingham and Sir Henry Allen againſt 
Elizabeth Lowtherr, Agnes, Sir John 
Wentworth. 14 January 1674. 


9 Jac. IR James ſetled certain Frohold Lands in 
Weſtmorland, to the uſe of himſelf fo2 life, 
the Remainder to Henry his Son, and the 
Heirs Bales of his Body, the Remainder to 

Allen his ſecond Son, and the Þeirs Wales of his Body, 

the Remainder to his own Heirs 3 and covenanted to ſettle 

Copyhold Lands in the ſame manner, and died 10 Jan. 

The Frehold was ſetled, but non conſtat the Copyhold 

were, but Sir Henry ſurrendzed to the uſe of him and his 

ſequel. 

1649. Sir Henry having ſuffered a Recovery of the 
Fre hold, Covenants with Willoughby, &c. to ſettle the 
Fre#hold Lands on himſelf fo2 life, the Remainder of 
part to Katherine his TUife fo2 part of her Jointure, the 
Remainder to the Hefrs Males of himſelf by Katherine; 
the Remainder to the Heirs Bales of his Body, the 
Remainder to Allen, and the Heirs Males of the Body 
of Allen, the Remainder ta the Peirs of Sir Henry, and 
covenanted with the lame Perſons to ſettle the Copy: 


11 2 hold 


— — 
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hold by Surrender to himſelf koz life, the Remainder to 
Katharine in full of her Jointure, the Remainder to the 
Peirs Males of Sir Henry by Katharine, the Remainder to 
the Heirs Males of Sir Henry, the Remainder to Allen and 
the Þeirs Males of his Body. 

Sir Henry Bellingham coming to make a Surrender of 
the Copyhold, fell ſick by the way, but made a Letter of 
Attomy to others to do it, but died befoze it was done. 
The Freehold Lands remained to Str james the Son, and 
the Deirs Male of Allen now exhibited their Bill againſt 
Thomas Lowther and John Wentworth, to whom the 
Copyphoid Lands deſcended as Heirs general foꝛ want of 
Surrender.The ſcope of this Bill was to have Aſſurances of 
the Copyhold, and to be relieved againſt Actions at Law. 

There were divers matters in the Bill, but this was 
the effect and ſubſtance of the Cale upon the Plea. And 
it was ſaid that this Covenant was but voluntarp as ta 
Allen, becauſe he was no party to the Covenant, no2 
within the conſideration of the Marriage 02 Poztion. And 


Deed ſraudulent ff might be fraudulent as to Allen, and pet be god as to 
as to one, and Katharine, and the Iſſues of the Parriage, as it was in 
good as to an- Sit John Jacobs Caſe, And if one make a voluntary 


other. 


Con vepance to a younger Son, the ſame ſhall not be made 
god in Equity againſt the Heir at Law, if ff be a volun⸗ 
tary Conveyance, and defective in Law; and if it had 
been executed by Surrender in the pzincipal Caſe, yet Sir 
Heory might have cut it off by the Recovery. 

The Anſwer to theſe Dbjections endeavoured and offer- 
ed was. iſt. That Sir Henry here expꝛeſly intended to 
preſerve the Mame and Pale of his Family befoze his 
Daughters, though they ſhould happen to be his Heirs; 
fa he limits the Eſtate to his own Heirs Males, and 
immediately after to Allen, and his Heirs Males, which 
was likewiſe done by Sir James his Father, and that was 
conſideration enough, (viz.) not only his Mame, but his 
Biod as his Bother was; and the maintenance of his 
Name in his Blood was not only a god conſideration, 
but ſuch as pzevailed with old Sir James and Sir Henry 
above the affection ok the Heirs general: And the conlide- 
ration of the Deds ofCovenant is not only the Marriage 
of Katharine, but continuing the Lands in his Name and 
Blood. And the Covenant binds Henry and his Peits; 
and though the Covenant be with others, and not with 
Allen, yet the Covenant is obliging to the Þeir, and puts 

a tie 
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a tie and obligation on Sir Henry and his Deirs, and ſo Difference be- 
differs from a voluntary Conveyance without Execution; teen a Cove- 
fo2 there is no tie in that Caſe, no Yan at all is bound —__— ſettle 
by it: It is meerly void, and co is not this Covenant. 8 
And though it be true, that if the Surrender had) been „. 
made, and thereby Henry Tenant in Tail, with Remain: 
der to Allen, pet he might by Recovery have barced the 
Remainder ; yet unleſs he had made ſome attempt that 
way, his intent and covenant ſtands ſtill good, and differs 
from Worll-ys Caſe fol. fo2 there was an ac and endea- 
vour to cut it off, but no ſuch here. 
Low Keeper. Can the Plaintiffs amend pour Caſe on 
p2Cor 7 
Churchil, They cannot; fo2 we admit the whole Bill. 
Lod Kktper. Jf Sir Henry had had another Son by a 
fozmer Tiife, you could have no relief againſt him on 
this Covenant, which as to the Plaintiff is merly volun- 
tary, and matter of kindneſs. And if Sir Henry and 
Allen were both in life, Allen could not inkozce Sir 
Henry to execute the Covenant; pet Katharine might; 
fo2 it were to Decree that to be done by Henry, which 
Henry might undo the nert dap; and ſo it was reſolved 
in Hockleys Caſe, the pounger Bꝛother goes away with 
15001. per annum, and the Heir general has but 200 l. 
per annum, Copphold. And fo2 the reaſons given dilmiſt 


the Bill 14 Jan. 1674. 


Holloway again/t Collins. Februgry 6. 


Legacy of 125 |. was given to the Plaintiff being A Childs Legi 
A but ten years old, and at that age was paid to the cy paid to the 
JÞlaintiffs Father, who after died inſolvent, the Inkant Father, who fail- 
at full age ſued the Executoꝛ of the Deviloꝛ fo2 the 125 1. ed, — 2 
The Low Keeper held it god payment: But was peſt © © 
very much by the Attozny Heneral of the ill conſequence; 
fo2 the Law muſt be the ſame if it were 1000 l. and extends 
to other Caſes of like nature, not to Legacies only. 
Lo Keeper, CUhat ſhould the Executozs do? 
Attoꝛny General. Yay take ſecurity to repay it to the In- 
kant, oz ſued to have it paid. 
Low Ad per. It map be ſo where Legacy will bear the 
charge of Suit, but not elſe, and delivered his Opinion 
accozdingly. But the Defendant being put to p2ove the 
papment 


1 
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payment, did pꝛove likewiſe that the Executoꝛ took a Bond, 
which the Court pꝛeſt the Defendant to ſhew. Uhere- 
upon the Sollicito2 in the Cauſe ſald he had it not, but 
would produce it by the next day. But (afd it was a 
Bond to the Executo? to ſave him harmleſs. 

Low Koper. Then he paid the ſecurity at bis own 

eril. 

r Churchil deſired time to ſhew the Bond till the next day, 
fo2 we may not truſt the Judgment what the ſame is. It 
may be it is to pap his Infant at his age. 

Low Keper. J ſhall believe the wozſt, unleſs you ſhew 
the Bond, and therefoze decreed the Executoz to pay it. 


Hole againſt Harriſon. February 17. Et e contra. 


Three bound in Ole, Harriſon and S. were bound in a Recognizance 
a Recognizance, to the Chamberlain of London, The Plaintiff 
—— —.— Harriſon was ſued thereon, and paid the whole Mony, and 
paic the u hole now ſued Hole, who was bound with him fo2 Contribu- 


another is inſol- 


vent, the chind tion. Hole, Harriſon and S. being all bound, and J. S. 


is ſued for con- WAS dead inſolvent, and S. was run away. The queſtion 


tribution, he Was in what pzopoztion the Contribution ſhould be (viz.) 
ſhall contribute of a third 02 motety ? Decreed a motety, fo2 S. is in⸗ 


a moiety and ſolvent. 
not a third part. 


Sd Holland and his Wife againſt Blandy. 
February 17. 


DE Wite endowable of two Bannozs in Surry 

and Stratton in the County of Wilts, which conſiſt- 

ed of Copyholds, is endowed by Indenture of the Þeirs of 
the Mannoꝛs in the County of Surry, and by parol Agra 
ment was to have a third part of the Rents and Pꝛoſits of 
Stratton, and the Rents were accowingly paid to her fn 
ppottion fo2 thirty years and moze. The Copyholders 
purchaſe the Inheritance of their reſpective Coppholds in 
1647. and ſhall pay their Rents in p2opoztton, during the 
ancient lives of the Copyholders they purchaſed fo2 Monp, 
the lives being dead on which the Copyholds depended, 
the Plaintiff ſued fo2 the third part of the impꝛoved value. 
The Defendants pꝛetend that they had no notice 2 — 
, Wot 


— — 


—— 
— — 
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Agreement, and being Purchaſers without notice were not 
to be obliged thereby. 

The Plaintiffs inſiſt that they had notice, and ſo the 
payment of the pꝛopoztion of the Rents proved, and it 
was publickly notified at the Courts of the Mano, and 
divers of the Tenants had abatement in their Purchale, 
though the Defendants denped they had any, 

At the Rolls the Plaintiff had a Oecree fo2 the Kents and 
Impzovements. 

The Low Keeper on Appeal reverſed the Decree as to The Widow of 
the impzoved values, and confirmed it as to the Rents, the Lord decreed 
and left the Plaintiffs to take their courſe fo2 their Fines, to be endowed 
fo2 which there was an Agreement ; but as he ſafd there off che third — 
was none fo2 the third part of the improved values. And _ bes eg 
it was then pzeſt the Defendant muſt have paid Fines, if eld, but ce. 
they had not purchaſed the Fir, and by their Purchaſe the bercd by dhe 
laintiff, who but fo2 this Agreement could have had Lord Keeper as 
ower of the Lands, the Copyhold being determined, and to that. 
the Ac of the Copyholders ſhall not keep the Plaintiff from Act of che Co- 
Dower and hinder her from Fines. And therefoze it was _ 1 1 
pꝛayed that ſome courſe might be taken in that. Wike of Dower 

The Lozd Keeper, J leave you to your Courſe. ; 


Jacob again/! Thatcher. February 17. 


DE Pſainttff had a Joynture made by her Dugband Purchaſer witt- 
of Lands fubject to a Judgment, which Thatcher out notice not 
purchaſed in, and did extend the Judgment, and took a Protected. 
Leaſe from the Pusband, who dyed. = 
Decreed that Thatcher ſhall not hold over by the Leaſe; 
fince the Dꝛofits taken after the Extent were enough to 
ſatisfie the Judgment accozding to the true value, no2 ſhall 
bold over by the Extent after the extended value to pꝛo⸗ 
ted his Leaſe, although in truth he did purchaſe the Leaſe 
fo2 valuable conſideration, tho alſo he had taken a Leaſe firſt 
and fo2 valuable conſideration and without notice of the Joyn- 
ture, and then had bought in and extended the Judgment, 
he might pzotect his Leaſe thereof, But Sir John Jacob 
and he (viz.) Thatcher, when the Extent is laid on, and in 
a wap of ſatisfaction by the true value, ſhall not turn the 
Debt on the Jopntreſs. The Extent it ſeems was re- 
turned and filed, but Thatcher entred not but by a Leaſe 
ſubſequent. 
Hixon 
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Hixon againſt Wytham. 


'Lemcnt Wytham ſeized in Fir, made a TUriting in 
this fozm, This Indenture made the day of, Sc. be- 
tween Clement Wytham of, &c. of the one part, and James 
Orbel of, ec. William Skinner of, & c. of the other part: 
Whereas there are divers Debts owing to Clement Hytham, and 
having an intention not only to raiſe Portions for his 
younger Children, but alſo to raiſe Mony for the payment 
of his Debts, although his perſonal Eſtate: come not in: 
Now the ſaid Clement Wytham in conſideration of 5 J. doth 
grant, bargain and ſell to the ſaid James Orbel and William 
Skinner all thoſe Lands, &c. mentioning the Lands, but 
not Eſtate, on Truſt to ſell after his deceaſe, the Mony 
* raiſed by Sale to be imployed as follows, and named di- 
vers perſons to receive ſeveral Sums, and 'the reſt of my 
ſaid Mony, and my Plate, and other my perſonal Eſtate of | 
me the ſaid Clement, (and here in this part changeth the | 
perſon, and ſpeaks in the firſt and not in the third per- | 
ſon) | give and bequeath in manner following, and ap- 
points to ſeveral perſons ſeveral Sums, and then addeth, 
| hereby name the ſaid James, Orbel and William Skinner my 
Executors to the Uſes aforeſaid. 
it. It was queſtioned, whether this was a Mill oz not, 
being made in the fozm of an Indenture, and as above: 
But the Defendants deſerted that Point, and yielded that 
it was a Mill, and the Lord Keeper acco2dingly, 
2d. The Plaintiffs are Creditozs of Clement the Te- 
ſtatoz, and ſued to be ſatisfied out of the Truſt, they not 
being named, and on his Sale, if the particular Legattes 
Lands deviſed be paid, little o: nothing will be kept; and there is no 
for payment of C{auſe in the Mill that his Debts ſhould be paid: But 
Legacies, made gy the other ſide the Moꝛds having an intention not only to 
ſubject to Debts. 120vide Poztions, &c. but allo to pay his Debts, &c. and 
— his Executozs to the Uſe afozeſaid, refer to the 
Whole. 
The Lord Keeper pzonounced this Decrie, That the 
Plaintiffs Creditozs ſhould be paid befoze the Legacies, 
and not only in pꝛopoztion, but befoze them; fo2 a Man 
map not give but what is his own; but what he hath ultra, eſt 
altenum. Therefoze the Legacies ſhall come into the Truſt 
after the Debts. But a Debt without Specialty, is) 3 
muc 


— 
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much as a Debt jure naturali, and in Conſcience as a 

Debt by Spectalty, and therefoze there ſhall be an Equa- — — 15 
lity with Debts by Spectalty where Conſcience is the Judge, paid in propor- 
But the Lozd Keeper being urged, that the Pyeſidents of tion wich Debes 
the Court had bien otherwiſe (viz.) that when Lands are b Specialty 
to be Cold fo2 payment of Debts and Legacies by Truſtieg, here Lands are 
the Legacies were in equal degree with Debts, unleſs it — — 
were ſuch Debts as charged the Lands; and the reaſon is, 2 lere 
becauſe only the Till of the Owner makes the Land [ya- to be —_ equal- 
ble, and gives no preferment to the one befoze the other; ly, where Lands 
Thereupon the Lozd Keeper gave time to pꝛeſent Pꝛeſi- deviſed for pay- 
dents to him. ment of both. 


Leech againſt Leech. February 27. 


DE Bill was by Truſtees to give and direct them where there is a 
in divers Truſts, and to pꝛotea them erecuting the Deviſe over of 

ſame, which the Court now did (viz.) the Father made a the Portion the 
Leaſe in Truſt with reference to his Till, and thereby Court can allow 
deviſed to ſeveral of his Daughters 500 l. to each, to be paid no Maintenance 
at one and twenty years'02 Marriage, and if any 02 all dyed uf er 
befoze, then to others. The Daughters had no other Pox- ig drer. 
tion, no2 no Maintenance, and direction was p2ayed by the 
— whether they might allow the Daughters Main⸗ 
enance. 

The Lod Keeper. No: Becauſe of the Deviſe over; 
elſe it might have bien done. 

2. The Father Tenant pur auter vie made a Leaſe 17 4 Truſt be for 
fo2 99 years, as was pꝛetended, but was to A. and B. and payment of 
their Heirs, habendum fo 99 years, which Mz. Attoꝛny peſt Debts, it may 


was void, and then the Truſt annexed to the Leaſe ig ſupport a Con- 
votd. veyance, other- 


wile void. 


The Low Keeper. The Truſt is fo2 payment of Debts 
and that ſhall ſuppozt the Truſt. . _ Dir 
3- A Truſt fo2 payment of Debts generally is good generally good 
againſt an Heir, though no Creditoz be Party to the Died, againſt an Heir 


no2 Debt expꝛeſſed in particular, noꝛ Covenant in the Leaſe though no Cre- 
to pay. ditor party. But 
not ſo againſt a 


But the Low Keeper ſad, he would not maintain it 
2gainſt a Purchaſer. . Purchaſer. 


K k Whore- 


— 
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Whorewood againſt Whorewood. Febr. 22. 


N the late times of the great Troubles, the Com: 
miſſioners of the G2eat Seal, as they were then called, 
| had Jurſsdicion given them in the Caſe of Alimony between 
| A Decree for A- 92, Whorewood and his MUife. A Decree was made that 
limony quouſque M. Whorewood ſhould pay 300 l. per annum to his IUife 
Cohabitation. till they co-habited, and during their ſeparation, and al⸗ 


. ſurances to be made fo2 payment thereof, with Condition 
and offers to co- to be void in Caſe of Reconciliation and Cohabitation 
habit. but the aſſurances were made without theſe Conditions. 3 


My, Whorewood fo fir years paid not the 300 l. per an- 
Note, This in a num, The Decree? was confirmed by the general Ac touch: 
timeoftheCom- ing Judicial Pzocitedings. Pꝛ. Whorewood did not reſt 
had dis] ade there, but exhibited a Bill of Review, and thereon the 
— Decrie affirmed, fo2 the Bill was dilmiſt. Further ſtrug⸗ 
given, ling was by P:. Whorewood, and References, and nom 
he erhibits this Bill that the 300 1. per annum might 
ceaſe; becauſe he offered to be reconciled, and deſired to 
co:habit with her, and ufe her as his Tlitfe. 
The Loꝛd Keper was affiſted now by Chief Juſtice North 
| | and Juſtice Rainsford. 
| On the Defendants part it was ſaid, that the Ac being 
made when there was a Suſpenſion of Eccleſiaſtical Ju⸗ 
risdidions, the lame was conferred ro the Commiſſioners 
who were to ac accoꝛding to the Laws Eccleſiaſtick, and ſo 
1 ought this Court now to do; and it cannot be conceived 
1 when there is a Separation and allowance of Alimony 
If quouſque, &c. that a ſingle declaration of the Þusband 
without conſent of the TUife ſhould - free him from Alimo⸗ 
ny, fo then he might ſo declare and avoid the Sentence 
the next day : But it muſt be by her Conſent, oz on 
clear p200f that it is mier wilfulneſs in her, and that the 
| fear ſhe had was juſtly removed, which in this Caſe appears 
| by her Dath not to be. And ſhe had great cauſe to be in 
| fear by ſixteen years ſtrugling againſt the Sentence, and 
| his Eraſperation by her Pꝛolecution of him, and the Dif: 
miſſion of his Bill of Review had now tozecloſed him to 
ſue fo2 Relief by wap of D2iginal Bill: And the Decra is 
fo2 300 |. per annum till Co-habitation by Conſent, which 
Cohabitation muſt be by mutual Conſent, 


Keſolven 
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Reſolved 1ſt. That though the Aſſurances were abſo- Absolute Con- 
lute without the Conditions oꝛ Limitations quousque, &c. veyances guided 
yet the Ockds being in perfoxmance of the Decrie (fo2 ſo by Decree that 
it was expꝛeſſed in the Oixds) yet they ſhould be ruled direcked chem. 
and guided by the Oecree. 

2, That an Oziginal Bill was p2oper in this Caſe, not- Where a Decree 
withſtanding the Bill of Reviw diſmiſt (viz.) the Court is temporary or 
is inveſted with the lame Jurisdiaion which the Eccleũ for ſpecial ends 
aſtical Court had, and when a Decref is tempozary and fo; an original Bill 
ſpecial ends, an Dziginal Bill lyeth to put a period to it, _ —_—— 
and to ſhew the purpoſes of the Decrte ſatisfied. ee he 

3. That the Court could.not diſcharge the Arrears; 

Juſtice Rainsford was of Opinion, That neither the wilful- Tue Decree to 
neſs of the Tlike, no2 pꝛetences of kindneſs, oz defires oz pay till cohabic, 
Co-habitation ſhould pꝛevail either way, and therefoze that and now the 
a Tryal ſhould be made, and ſhe to be oꝛdered to cohabit Husband offers 
fo2 half a year oz the like, to ſe what would be; and the to cohabit, the 


Decree of Alimony to be ſuſpended,and after oꝛdered oz ſuſ- _ N 
pended, as there ſhould be occaſion. charge Arrears. 


North. The Decrck hath no koꝛce but from the Con- No Amon) can 
ſent of the Parties, elſe the Eccleſiaſtical Court could be decreed, but 
not decrie Alimony, as this Caſe is; fo2 if they had de⸗ by Couſent, un- 
creed a Separation then they might allo decree Alimony, less tirit a Decree 
but not Alimony alone ſaving pro expenſis litis. But here for Scparation. 
is no Sentence of Separation, and therefoze the Pus band 
in this Caſe may ſue his Mike ad obſequia debita in the 
Eccleſiaſtical Court, oz ſue thoſe that detained his TUife 
at the Common Law notwithſtanding the Decree here. 

The Low Keeper. J cannot decree a Separation. J ſhall 

not continue the Alimony to the Mike, if ſhe will not 
cohabit, no2 decree the TUife to cohabit; but ſhall not di: 
charge the Alimony 02 Sentence, but keep it in ſuſpence, 
But the Cl ite ſhall return to her Þugband, who ſhall main- 
tain and uſe her as a Gentleman and a good Husband 
ought to do, wherein if he fails, J will hear the TUifes 
Complaint with favour, and lap on the Decrie again, as 
Cauſe ſhall be; but now ſuſpend, it ſaving to her the Ar⸗ 
rears; But ſhe ſhall immediately return, and if not,ſhe ſhall 
have no benefit of the Alimony till ſhe do fo; but take her 
remedy in the Court Eccleſiaftical. 


Erfwick 
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Erſwick againſt Bond. February 22. 


A Covenant to 


Gaze. the Pr Rfwick and his TTlife ſeized in the Right of his Titfe, 

chaſer by other conveyed the Lands to the uſe of himſelf fo2 life, with 

Lands not de- power to make Leaſes, and ſold the Lands; and to ſecure 

creed. the Purchaſer againſt ſuch Leaſes, as might have been 
made, took a Covenant againſt the Gendoz that within 
two pears he would convey other Lands to that intent; 
the two years being paſt and no collateral aſſurance made, 
next Term after the two years expired the Purchaſer er- 
hibits his Bill to have collateral Security. accowing to the 
Covenant, 


Diverſity be- The Lozd Keeper diſmiſt the Bill, and takes a difference 
tween Cove- betwien Covenants fo? further Aſſurance of the Lands ſold, 
nants for fur- AND collateral Security of other Lands to incumber the 
ther aſſurance Eſtate; and the two years being elapſed dilmiſt the Bill; 


— 3 Ex relatione Sit John Churchil of the Plaintiffs ſide, 
urity. | 


Williams againſt Williams. February 23. 


A new Bill after Fonner Bill was exhibited, thereby to (et up an 
Dimithon on Agreement to charge the Defendants Lands. To which 
Hearing — Sug the Defendant ſet kozth that he was a Purchaſer fo2 va- 
1 agua luable conſideration 3 and Jſſue being joyned thereon, the 
in Iſſue in the Dekendant p20ved his Caſe, and the Bill was diſmiſt 3 
former Cauſe, And now a new Bill on the ſame Equity was erhibited ; 
but now charges the Defendant that at the time of his 
Purchaſe he had notice of the Plaintiffs Equity (viz.) an 
Agreement, &c. it not being charged in the kozmer Bill, 
and that the Defendant had notice, no2 by the Dekendant 
ſet fozth that he had no notice, no2 Examination to that 
point. The Pꝛoctedings in the fozmer Cauſe were pleaded 
in Bar; fo2 this Courſe will make Suits endleſs, and no 
Man will charge notice in the like Caſe, but try upon one 
Notice not de- Point firſt, (viz ) Purchaſer 02 no: But the Plaintiff 
nied, yet in If- ſhould befoze Hearing habe exhibited the Bill he doth now, 
ſue and not hut now it is too late. 
_ ona The Low Keeper over-ruled the Plea, with this kur. 
114.2: ther Declaration, that the Dfendants Anſwer ſhould not 
Oath on a new conclude the Plaintiff z but though he denyed notice, — 
Bill. the 
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the Plaintiff ſhould examine thereto. Pe ſaid alſo that in 
caſe Examination ſhould be made of notice, and no p2oof 
of it, if the notice had been denyed in the kozmer Suit, 
vet the Plaintiffs Bill to have the Defendants Dath would 
lie, but then the Defendants Dath ſhould not be concluſive, 


Maynard againſt Moſcley. 


ATR Edward Moſely conveyed Lands to the (iſe of 
Thomas Leigh Eſquire, &c. and their Heirs on Truſt 
to raiſe 3000 |. fox Mary (his only Daughter) and if he 
ſhould have moze than one Daughter, then 20001. a-piece. 
De had Ann a ſecond Daughter and dyed: Ann dyed young 
and inteſtate, Sir Edward, Byother of Ann and Mary furvt- 
ving Ann; afterwards Mary marrying unto Joſeph Maynard, 
Edward the Bother gave 50co l. with her, and 7000 1. 
moe he agreed to pay on Contingencies : Joſeph releaſeth 
to Edward the Bzother all Demands and Poztions which 
he may claim in Right of his TTiife, except the 5000 l. and 
7000 l. and other particulars. Poung Sir Edward dyes 
without Jſſue, and deviſes his Lands to Moſcley the De⸗ 
fendant, and by ſuch death of Sir Edward the 7000 |. grew 
due. Mary takes Adminitſfration of her Siſter Ann and 
ſues fo2 the 2000 l. and alſo the 40001. There were other 
Circumſtances of the Agreement by Sir John Maynard, Fa: 
ther of Joſeph, which induced the Court to diſmiſs the Bill 
as to the 4000 l. fo2 the Leaſe fo2 fifteen years, whereout 
the 4000 ſecured was in Joſeph Maynard in Right of his 
Mike; but as to the 2000 l. my Low Chief Juſtice Hales 
and Vaughan agred that it belonged to Mary as Admini- 
ſtratrix, and the Agreement did not diſcharge it, fo2 if a 
— had taken Adminiſtration he ſhould not be bar⸗ 
red, E. 

The Lozd Keeper gave Reaſons fo2 his differing in Opt- 
nion from the Judges, but decrad the 2c 001. according to 
the Opinion of the Judges. 

This was a Bill of Review bzought by Joſeph and Mary 
againſt a Decrie made by the Lozd Keeper Bridgman 3 and 
to which Bill of Review Moſeley demurred, and his De- 
murrer overruled by the Loꝛd Chancelloꝛ the Earl of Shafts- 
bury, who was aſſiſted by Judges. The Cauſe was heard 
ab iutegto by the Lo2d Finch, aſſiſted by the two Chief Jus 
ſtices, ut ſupra, and decrird ut ſupra. 

Another 


* 
a 
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Another part of the Caſe was decried againſt Joſeph 
Maynard and his Mike, and was ( viz.) Articles of Agrte- 
ment were made between Sir Edward Moſcley and his IMife, 
Th:mas Leigh, &c. Freinds of Sir Edward Moleley, one 
fo2 him, the other two Truſtees fo2 the Lady, by which on 
Sir Edwards part, and on his behalf ſome Lands in Lin- 
colnſhire were to be ſold fo2 payment of his Debts and An- 
nuities to be paid the Lady fo? Maintenance of her Chil⸗ 
dien, and 400 l. per annum to the Lady fo? her ſeparate 
Maintenance and Joynture, of 5000 l. per annum out of ſe⸗ 
veral of the Lands fo? the Joynture of the Lady after Sir 
Edward Moſcleys death, and the Lady being ſeized in Fee 


ok the Lands of 300 l. per annum in Derbyſhire. It was 


agreed that the lame ſhould be ſetled, and that after her death 
it ſhould remain oz deſcend to the ſaid Sir Edward, and 
the Iſſue between him and his Lady begotten and to be be⸗ 
gotten, the Remainder to the Lady and her Heirs in ſuch ſozt 
as ſhe ſhall not have power to alien from his and her Iſſue. 
And after within the year an Jndenture was made and 
ſealed by Sir Edward and the Lady and his Truffees, 
whereby it was agreed, that Fines (ſhould be levied of all 
the Pꝛemiſſes, and the Ade foz ſole ſeparate Maintenance, 
Annuities and Poztions fo2 Childzen and Joynture ap⸗ 
pointed accoꝛding to the ſafd Articles; and fo2 the Derby- 
ſhire Lands the Ale was to be to Sir Edward fo? his 
like, Remainder to the Lady fo2 her life, Remainder to 
Sir Edward the Son fo? life, with Remainders to the firſt, 
ſecond, third, &c. and other Sons of Edward the Son, 
and the Heirs Males of their bodies, Remainder to the 
Daughters of Sir Edward, and his Lady in Tayl. 
Afterwards croſs Suits aroſe in Chancery, the Ladies 
Truſtees Plaintiffs on the Lady's behalf againſt Sir Ed- 
ward, and Sir Edward Plaintiff againſt them, in which 
the Annuities and ſeparate Maintenance are decreed, and 
that Fines ſhould be levyed accoꝛding to the Articles and 
ſubſequent Deeds, and inrolled; but though the Lady had 
foꝛmerly jopned in Fines as well of the Mancheſter Lands 
out of which the ſeparate Maintenance as to 1001 part 
thereof was ſetied; as to the Lands to be (old fo2 Debts no 
Fine was levyed by the Lady of the Derbyſhire Lands no? of 
the Staffordſhire Jopnture Lands by Sir Edw. but after the 
ecree the ſeparate Maintenance and Annuities were paid 
while Sir Edward lived, ſaving about 200 1. of the Annut- 
ties which were arrear at his death. And whereas no par: 
ticular 


— 
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ticular Lands were appointed by the firſt Articles fo2 a Jopn- 
ture, by the next Deed Mancheſter 100 l. per annum, and 
the Staffordſhire Lands were limited to the Lady fo2 her 
Joyntute. 

Sir Edward being dead, the Lady entred into the Staf- 
fordſhire Lands and Mancheſter Rents, and held them 
whilſt ſhe lived, and received the Arrears of the Annutzies. 

After her death Sir Edward Moſeley, Son and Deir of Heir at Law by 
Sir Edward and the Lady were ſued by the Creditozs of the Marriage A- 
Lady, to whom the had bound her and her Heirs in Bonds Sen de. 
to diſcover Aﬀets of bis Yothers Eſtate, particularly the b in Equity 
Derbyſhire Lands. and not lyable to 

To which by Anſwer he ſet fozth the Agreements, Deeds pay Debts of his 
and Decree, and that thereby he was a Purchaſer in Equity Anceſtor. 
fo2 his life, with Remainder, &c. and not lyable to the 
Debts of his Bother as her Heir 3 and the Credſtozs 
pꝛoceeded no further. After which Sir. Edward the Son 
moꝛtgaged thoſe Derbylhire Lands, and after deviſed them 
inter alia to Edward Moſeley the Defendant. 

Joſeph Maynard and his Wife were Plaintiffs tog the. choueli 
Derbyſhire Lands, Ann the Siſter being dead without Jb „o. bound by 
ſue; and pzayed to have Recompence fo2 the Alienation her Agreement 
againſt Edward Moſely Devilſte, the Erecutoz of Sir Edward during Cover- 
Moſeley the younger, upon the Equity. But although the ture, yet acting 
Lady was not bound by her Agreement made during Co. according co the 
verture, pet when after the death of her Pusband ſhe re: 5 * 
ceived the Atrears accowing to the Agreements and De. z bound by it. 
cree, and enjoyed the Staffordſhire Joynture accoꝛding to 
the laſt Deed, ſhe was now bound by what ſhe did being 
a CUivow, and Sir Edward ſurvived having on his Dath 
claymed thoſe Gzounds as Purchaſer, and not as Heir to 
bis Mother, and thereby freed himſelf from the Debts of 
his Mother, he might not if he had been ſued by his Siſter 
have claimed other Eſtate, andconſequentlyhis Truſtee could 
not, and therefoze the Siſter ought to have the power to and 
in the Deed, and ſatfsfacion fo2 what it ſhould coſt her to 
redeem, he having deviſed his Lands fo2 ſatisfagion of his 
Debts, Legacies and Engagements. But the Bill of the 
Siſter was dilmiſt by the Lozd Chancelloz Finch, Hales and 
Vaughan Chief Juſtices concurring. Jt was on Conffkrucion 
of the firſt Articles. 


— 
Papillion 
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Papilion againſt Hix. 
On a Plea. 


IX a Tinner in Cornwal articled with Papilion to 
ſell and deliver to him ſirteen Tun of Tyn fri from 
all Cuſtoms and Duties, part of the pzice paid, the reſt 
ſecured to be paid. Hix after the Tin was ſeized,fo? that the 
Coynage had not been paid, which by the Cuſtom of the Stan: 
naries is a Foxfeiture in caſe that the Tyn be ſold befoze 
Copynage paid 02 ſecured ; and becauſe the Fozfeiture was 
by Hix, Papilioa ſued him to be relieved, he having cove- 

nanted to deliver it Cuſtom free. 
The Tinner ar- The Lo2d Chancelloz diſmiſt the Bill. IJ will break this 
ticles to deliver Trade between the Tinners and the Merchants; fo2 by 
Tin to the Mer- this Trade the King is cozened and the Coynage Duty ſel: 
chant Cuſtom dom anſwered. The Tinner pays no Outy, ſelling to the 
free 3 after de. Merchant in ſmall Jngots ; and if it chance to be taken, he 
In affirms he did firſt pay the Coynage, and then puts it into 
che Nlerchant (mall pieces eaſy to hide and tranſpoꝛt: And if he be ſpied, 
ſes to be re- Retends he coyned it, having firſt coyned two oz thꝛee Slabs, 
lie ved, but is not, und all the reſt he tranſpoꝛts and ſells in little pieces by 
for it is in frau- colour of Copning one oꝛ two Slabs. J will bzeak this 

dem Regis. Trade. 


The Lord Keeper Finch. 


Chamberlain againſt Chamberlain and others. 


DE Caſe was, That Thomas Chamberlain Eſq; be- 

| ing poſſeſſed of Leaſes of 3000 years, and owing 
ſeveral great Debts, made his Till, and made his (Aike 
Elizabeth his Erecutrir, who p2oved the Mill, and paid the 
Debt as far as the Chattels Perſonal oz Stock would 
reach, but no farther : And there being yet Debts unpaid 
above the value of the Leaſes, ſhe aſſents to a Bequeſt 
of the laid Leaſes made by the ſaid John Chamberlain in 
his ſaid CUilI, (viz.) to the ſaid Elizabeth fo? her life, and 
after to John Chamberlain the eldeſt Son of the ſaid John 
Chamberlain fo; his life, and after to the firſt Son of — 
ſald 
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ſaid John Chamberlain the Son, and the Heirs Males of the 
firſt Son, after which aſſent Elizabeth dies and leaves z. 
Crotc her Executoz, who came to Articles with the JPlajn- 
tiff to (ell the ſaid Leaſes to the Plaintiff fo2 900 1. where: 
upon the Plaintiff erhibits his Bill againſt the Defenvant 
John Chamberlain the Son, and Thomas Chamberlain the 
firſt Son of the ſaid John Chamberlain the Son, and 
M2, Croft theErecutoz, And now the queſtion was, Uhe⸗ 
ther Debts being unpatd at the time of the ſaid aſſent; 
and nothing liable to make god the ſaid Debrs ſaving 
the ſaid Leaſes, the Leaſes might be Aﬀets in the Hands 
of My. Croft, (o that he might ſell them to anſwer the ſain 
Debts, notwithſtanding the ſaid aſſent ; Oz whether the 
ſaid bequeſt of the Leaſes were veſted in the Remainder, 
accoꝛding to the ſaid deviſe by the aſſent, and could not be 
deveſted by the ſale of Croft the Erecuto!, 

And now the Lozd Keeper declared and decreed Croft f are Aſſets 
to convey accoding to his laid Articles to the Plaintiff, .o pay Debes 
and that the ſaid Leaſes. ſhould be Aſſets notwithſtanding notwithitanding 
the aſſent, And firſt he relted on this Rule of Court, That the aſſent of the 
an Erecuto? ſhall not be fo2ced to pay Legatees until the Executor to the 
Legatees ſhall give Bond to refund in pꝛopoztion, o; in deviſe of chem. 
the whole, fo2 the ſatiskaaion of Debts if any do appear 
unſatisfied, Pet the Legatee upon his Bill in the Court Legatces ſhall 
ſhall refund, and this as well as where it is Legative in 9 wa 
ipecie, as a Holle, o2 a 10001. acually paid 3 ko; the Le. dd in c. 
gacies are not due till the Debts be paid, and a Legacy .,;;,,. 
being paid remains as a Legacy in the lands of a Le: The nature of 2 
gatre after payment: And hence it is that a Legacy is Legacy. 
not attachable by Fozeign Attachment, being it may wozk Legacy not at- 
a wrong to the Creditozs, who are third [-»erſons, and tachable by For- 
can have no day in Court in that Suit to interplead. And reien Attach- 
fo2 this reaſon if an Jafant Executoz aſſent, it is no god (Me... 
aſſent if there be not other Aſſets fo2 Debts, which the agents cox Le- 
Common Law p2ovides fo2 the ſecurity of Creditozs, gacy. 
much moze ſhall this Court pꝛovide fo2 their ſecurity 3 Trulfee of a 
But if after ſuch aſſent, John Chamberlain the Son had Term after the 
ſold the Leaſes to a third Perſon bona fide, this Had de. aſlent of the Ex- 
feated the Creditozs, fo2 he had a god Title in Law, and (pane 75 * 4 
the Purchaſer ſhould not be pzcjudiced by this truſt fox ne roch 
the Creditozs. And in this Cale it was alfo ruled, that — : oy 
if an Executo2 make a Devaſtavit, and die, his Executoz Egon - * 
is liable to make god of the quantum of the Devaſtavit ,_ — 
to the Creditozs, if he bath Aﬀets from the firſt Exe⸗ made by the firtk 
cuto, | L | Note, Exccutor. 


— 
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Note, 4 Caſe was cited, wherein it appeared that the 
Spiritual Court. {inſiſted to have ſecurity to anſwer Debts 
befoze the Executoꝛ ſhould pay the Legacy, and a Pꝛohi⸗ 
bition was pzaped, but denied. And in this Caſe becauſe 
it appeared that the Defendant Thomas Chamberlain was 
not bon at the time of the deceaſe of the laid John Cham- 
berlain the Gzandfather, nothing could veſt in the ſald In⸗ 
fant, and therefoze the whole Terms remained in the ſaid 
Defendant John Chamberlain; and fo2 this reaſon the Bill 
againſt the Infant was dilmiſt. 
Note, This Hillary Aacation, a little befoze Michaelmas 
Mortgagee for- Term, the Lozd Keeper declared it ſhould be the Rule, 
feit ſhallhave In- That a Moztgagee foꝛteit ſhould have Jntereſt fo2 his Jn- 
— for his In- tereſt, and ſhould: be only accountable foz what Pꝛoſits he 
om ſhould receive, and not fo2 what he might have received, 
unleſs there were Fraud. 
Mortgagee al- And note, That it was always the Rule, That the Mont. 
ſigning, the Al- Bag aſſigning, the Aſſignee ſhould have Intereſt fo2 the 
ſignee ſhall have Jititereſt then due, and never was contradicted bug in Por- 
Intereſt for the ter and Hobarts Caſe in the time of the Lo? hafts- 
Intereſt thendue bury. 
Plea of Outlaw- Note, The Lozd Keper ruled that a Plea of Outlawzp 
ry put in with- ſhould be put in without Dath,. becauſe of the Averments 
out Oath, of the identities of Perſons 3; and ruled that a Plea of the 
entities. Jytviledge of Oxford ſhould be put in without Dath, be- 
twen Maſters and Buſh, 24 October laſt. 
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Tanner alias Davis againſt Florence. April 19. 


In Hugh Smith Gzandfather to the Defendant and 

H. S. 21 Jac. made a Leaſe by Indenture to Arthur 

Tanner fo2 ninety nine years, if Arthur, Elizabeth, 

and Thomas their Son, oz either of them ſhould ſa 

long live. Jn which was a Covenant from him and his 

Peirs, That if Thomas died, living Arthur and Elizabeth 

to make a new Leaſe fo2 years, if ſhe and Mary her 

Daughter ſhould fo long live, and tenders the 20 1. and 

ſutrenders the old Leaſe, and dieth, the ſatd Mary, Admi⸗ 

niſtratrir of Arthur Tanner, being married to Davies, 

they ſue the Defendant fo2 a new Leaſe, charging that they 
had notice of the Leaſe, 21 Jac. and Covenant. 

The Defendant (viz.) Florence makes Title as Join- 
tureſs by Conveyance made by the ſaid Sir Hugh fo2 va- 
luable conſideration, and of marriage to be had between 
Florence and William Son of Sir Hugh, of the Mannoz 
of Aſhton, whereof the Lands in queſtion are parcel; in 
which there is a Covenant againſt Jncumbzances, except 
Leaſcs oz Copies determinable on thee lives, and on the 
ſaid William and Florence, and the Heirs of William bp 
Florence. And the Oefendants deny notice of the Leaſe 
ſet foꝛth by the Plaintiff, oꝛ of the Covenant, but believe 

Lt 2 there 


— — 


tt. A. 
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there was no ſuch Leaſe oꝛ Covenant, becauſe they Have a 
counterpart of a Leaſe of the ſame Land to the ſame Ar- 
thur Tanner f02 ninety nine years, and determinable on 
the ſame lives under the ſame Rent. In which counter- 
part there is no ſuch Covenant to renew, and other coun: 
terpart the Defendant never had. 


The Land This Cale was heard by the aſter of the Rolls, who 
bound by Cove- decreed the Jointureſs, and the DOcfendant Sir Hugh, Heir 
nant. to the Intail, to make the Leaſe. From which the Deken⸗ 


dants appealed to the Lozd Keeper, who heard the Caule 
1 this 19th dap of April, and affirmed the Decree. 
Exception of Fo2 it was ſatd, that it was a real Covenant that bound 
Leales for unc the Aſſignee at Common Law 3 which the Lord Keeper allo 
hoſe chere is a uffirmed. But was much denied by the Councel of the Ap- 
Covenant to re- Pellant, fo2 the Caſe of a Covenant to repair is nothing 
new, paying like, fo2 there it concerns the Land during the old Leale in 
20 l. Itis notice being, this a new Leaſe. 
implied, for they Low Keeper. The exception of Leaſes, ut ſupra, gave 
ought to lee the ngtice of foꝛmer Leaſes, and therefoze you mult take notice 
Covenants. of the Covenants in them. 

It was anſwered thereto, that the Exception is a Sene⸗ 
rality, not particular of this Leaſe, and is but fo2 three 
lives; but this in effect is fo2 four lives. And it might 
as well be good fo? five 02 ſix lives, 02 of the Inheritance; 
and the courſe in Purchaſes is to take (ſuch general Cove- 
nants; As in this Caſe when a Yanno? is (old, it is not 

uſual to peruſe all Counterparts 3 and many times they 
are wanting, and then it will make it verp difficult to (ell a 
Mannoꝛ in the next Country. And if the Appellants are 
Purchaſers without notice, the fozmer Leaſes may anſwer 
fo that, &c. Low Keeper decreed it. 
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Anonymus. July 11. 


DE Plaintiff Executoz fo2 Childzen was to pur · Vendor of Lands 

chaſe Lands fo2 them, and treated with the De- takes a Leaſe of 

fendant, who affirmed that the Lands were 250 l. hem at fuch a 

per annum value, and offered to take a Leaſe at Nentwig cen. 

that rate fo2 fourteen years 3 and did take it, and ſecured don g Beer 

the Kent by Lands of lives wozth 60 l. per annum, but paid —— — 

not the Kent fo2 five years. CUhereupon a Re- entry was cy for the pay- 
made accoꝛding to a Condition in the Leaſe. And the Lands ment of the 

ſo entred into poſſeſſed fo2 divers years. The Uendoz Rent, and a Re- 

could have no Relief, againſt the collateral ſecurity, unleſs ente, 

before the Re — — — 1 por eames Ba — 

e-entry as well as after the Re- b . . 

Lands ſold being wozth but 1601. per — 1 


teral ſecurity 
without pay- 


Dowdſwel againſt Dowdſwel. June 15. ment of the Ar- 


Tears. 


1 E Bill was to have certain Surrenders made, but Lord of a Man- 
I not ingroſſed, to be made up and ingroſſed. The nor caunot de- 
Plaintiff and Defendant were Bꝛothers; and in this Caſe chre a Truſt of 
agreed by the Lord Keeper, that the Father being Low of Coppbelds 
the Yanno2 could not declare the Truſts of Copyholdg $"< to his 
granted to his Son, tho he took the P2ofits always by their O 

conſent. Eadem die decreed between Holford & * + ++ + 
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Wright againſt Coxon. June 17. 


Plea of Account J2 Account ſtated, and a Ballance thereon made, 
ſtated, over-ru- whereby 3000 l. was due to the Defendants Teſtato2. 
vow. the And the Plaintiff recited the Debt by the Account, and 
werb cobenanted to pay to the Teſtatoz, and now ſued to be re- 
and the Account lie ved, ſuppoſing that 200 1. to be mentioned in the Ac- 
ſtated by the count, and wherewith he was thereby charged, and that 
Teſtator. tho he was once charged therewith, yet at the time of the 
Account he was not, becauſe when he came home he found 
that his Servant had pald the 200 l. to the Detendants 
Teſtatoꝛ, and that it was ſo entred in his Account-Book, 
but when he made the Account he had not his Books. 
The Defendant by way of Plea ſaith, Jt was a ſtated 
Account, and the Ballance thereof ſecured by TUriting 
under Hand and Seal; and that he being but an Executoz, 
knew not how to account; and ſet fo2th, that he believed 
that his Teſtato2 upon his Accounts delivered up his Notes 
and Uouchers, and that no ſtated Account could ſtand in 
Court, if this 02 that particular of it ſhould be queſtioned, 
Plea over- ruled My Low Ra per ober ruled the Plea, and cited Backwel 
with this, that and Squires Caſe : But to pꝛoceed no farther than Anſwer, 


the Plaintiff pro- ' 
ed no falle, without leave of the Court 


than Anſwer 


without leave of f 
the Court. Fowle againſt Green. June 17. 


Heir ſhall join in J S. leiſed in Fc Deviſeth the Lands to his Executoꝛs to 
fale for Debts J. (ell, and pay Debts. The Þeir ſhall be compelled to 
join in the ſale. And the Low Keper ſald, it was ſo ruled 


in Parliament. 


Tirrel againſt Page. 


All my Eſtate in Deviſe of divers Legacies in Monp; and then a 
a Will paſſeth a Devile followed of Lands. All the reſt and reſidue 
Fee. of my Mony, Gods and Chattels, and other Eſtate what⸗ 
ſoever, J give to J. S. whom J make my Erecutoz, he 
having other Lands. Decreed by the Loꝛd Keeper that the 


other Lands do paſs. 
DE 


—— 
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Smith againſt Aſhton. November 1 5. 


8. ſeized of Lands in two Counties, conveyed patt Power not pur- 
to the uſe of himſelf fo2 life, with Remainder, and ſued decreed. 


J. power to charge the Lands ſo conveped, with 500 1. 
by Deed oz Mul in Writing under his Hand and 
Seal. This Convepance was voluntarp, and without 
valuable conſideration, and after by his laſt Mill fn wait- 
ing, not ſealed, deviſed' the 500 1. to his younger Chil- 
den, in whoſe right the Bill is exhibited againſt his Son 
and Heir to have the 500 l. | 
Again which the Councel fo2 the Defendant inſiſted, 
that the Law was againſt the Plaintiff; and both Parties 
claiming under a voluntary Settlement, and the ſame 


' conſiderations. (viz.) Natural Affection, therefo2e he that 


hath the Law on his ſive ought not to be charged to the 
younger Childꝛen. 

The Low Keeper tok time to deliberate, and now de⸗ 
creed the 500 h tho the Mill was not under Seal, and the 
power not legally purſued. pe cited Prince and Chandlers 
Caſe, Decreed by the Lozd Egerton, Where there was a 
Power to make. Leaſes on a Conveyance ſeiſed to uſes, 
on conſideration of Natural Affection, and the Leaſe was 
lo; pꝛoviſion fo younger Childzen, 


Decteed 


— —— h0Z— — CO  COCCOEOS 


_ 
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Power not ob- 
ſerved in Cir- 
cumſtance, de- 
creed. 


Decreed good againſt the Heir, ko: two Reaſons, 
1ſt. Foz that the Law was not then adjudged in Mildmays 
Caſe. 2d. Becauſe the Son did claim by the ſame Con: 
veyance by which the Power was limited. So 17 June, 
8 Car. the Jointure of the Counteſs of Oxford decreed 
good, where the Power was not purſued z yet only part 
of her Jointure depended on the queſtion. 

Foz he that reſerveth ſuch a Power under Circum- 
ſtances, they are but Cautions that another might not 
be impoſed, 02 made without him. The ſubſtantial part 
is to do the thing, and therekoze where it is clear and indu⸗ 
bitable, the neglec of the Circumſtances ſhall not avoid the 
Act in Equity; poſſibly when from home oꝛ ſick he remem⸗ 
bred not the circumſtance of his Power; and the Powers 
of this Land have a favourable conſtrudion in Law, and 
not reſembled to Conditions, which are ſtriclp expound⸗ 
ed; fo2 a Power of this kind map be executed by part, 
and extina> in part, and ſtand fo2 the reſt; but a Pur: 
chaſer ſhall defend himſelf in ſuch Caſe, but with diffe⸗ 
rence, though not executed accozding to the Circum- 
ſfances 3 fo2 if he hath notice (quzre ik he meant of the 
Daiginal Conveyance only of the ill executed Eſtate) he 
purchaſeth at his own peril. 


Smith again/t Aſhton. November 15. 


Alph the G2andfather of the Defendant, an Jnfant, 

had power by Deed, 02 Mill under Seal, to charge 
Lands in Yorkſhire, (which by the lame Condeyance he 
intailed on the Þeirs Males) with Monies, not exceed⸗ 
ing 300 l. Oe (ent Notes in TUriting to J. S. to dꝛaw 
a Conveyance to Feoffees, but with Blanks foz their 
Names, thereby to charge Lands in Cheſhire, called 
Wymondſly, with 1500 l. Poztions fo2 younger Childzen 3 
and if they ſufficed not fo2 15001. to charge the York- 
ſhire Lands with what was deficient. Deeds were pꝛe⸗ 
pared of Conveyances accozdingip, and ingroſſed, but be- 
foe they were (ſealed oz Names of Feoffees inſerted, he 
died. Richard his Son and Heir, Father of one of the 
Defendants upon Marriage with Beatrix, and 500 l. Pox- 
tion, ſetled the Copyhold Lands on Beatrix, with an Jntatl 
to the Heirs Males of that Marriage, and dies. The 
Bill is by the younger Childzen fo? their ]Pozttons, having 
no 


— 
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no other ſubſtance, no2 è contra, Beatrix and her Son 
any at p2eſent, if the Plaintiff pꝛevail. 

The Bill charged the Notes in TUriting to be the laſt 
Mul of Ralph the Gzandfather, but no mention in the 
Notes of any Reference of a Till, but a Conveyance, 
and a Conveyance pꝛepared, but no CAill. 

On the firſt Hearing direction was given fo2 a Trial at 
Law, whether the Notes were part of the taſt TThitl of 
Ralph, and a Cerdic paſſed, that they were, 

The Cauſe coming again to be heard, the Chancelloz 
took time to adviſe, and now decreed the Cheſhire Lands 
to be ſold fowpayment of the Poztions, and immediate 
poſſeſſion thereof to the younger Childzen, and the Jnfant 
to be charged out of the Lorkſhire Lands ſo far as 500 l. 
if the Cheſhire Lands ſufficed not by ſale. 

1. Note, This was Decreed, though the power of 
charging, was not obſerved in the Circumſtance, 

, - Note, A Till, and no TUriting, mentions it to 
e (0, 


Anonymus. November 25. 


Executoz tempozary, and after B. to be Executoz. Executor 


A. A. pzoved the TUill, his Erecutozſhip ceaſed. 
might fue without other Pꝛobate of the CUill by him, by 
the Opinion of the Lozd Keeper. And the Cauſe pꝛoceeded 
accowdingly to a Decree of an Account. 


Bullock again/t Knight. 


Ullock fo2 a Marriage to be had between Henry 

his Son, and Bridget the Daughter of Knight ; 

and being poſſeſſed of a Leaſe of one thouſand years, ar- 
ticled to ſettle thoſe Lands in conſideration thereof, to 
the uſe and in truſt fo2 himſelf till the Marriage, and 
after the Marriage to the uſe of himſelf fo2 life, and after 
his death to Henry fo2 his life, and after to the uſe of 
Bridget fo2 her life, and after their deaths to the uſe of 
the Tſſue of their two Bodies to be begotten, accozding 
to the deſcent of Lands ſo intailed. The Marriage being 
had, the Leaſe was aſſigned to thoſe uſes. Then the 
Pm Father 


B. Temporary. 


re ee ————_ — — 


266 


— — —  — 


Truſt of a Term 
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Father being dead, Henry the Husband granted his In⸗ 
tereſt over and dieth. Bridget ſurviveth and dieth. The 
Defendant takes Adminiſtration of Bridget. Bullock the 
Father was dead at ſuch a time as Henry made his G2ant. 
The Afſignc> ſueth fo2 the benefit of the Truſt. And 
the diſpute on Plea and Demurrer was, to which the 
benefit of the Truſt belonged ? There is no Jſlue living; 
but as J take it there was Iſſue bozn, but dead. And 


the Plaintiff made Title as Adminiſtrato2 alſo to the 


Iſſue. 
Firſt, Sir John King fo2 the Plaintiff objeced, That 


for a Feme Co- the Truſt of a Term limited to a Feme Covert was dil⸗ 


vert, 


Truſt of a Term 


to Iſſue. 


poſable by the Pusband, and did bind the Tie fo2 the 
Truſt; fo2 the Truſt of a Term ſhall be of the came na⸗ 
ture as the Term is. 

Low Keaper. J ſhould not doubt ik a Feme have 
the Truſt of a Term fo2 years, and marrieth, but to 
Decree it to the Alienee of the Pugband ( {ed quzre if 
to the Alienee; but it ſeems it muſt be to execute the 
Decree to the Husband, and then the Pusband may alien; 
but the Low Keeper ſaid as befoze ) hen a Term is 
ſetled fo2 the Maintenance and Jointure of the TUife, the 
DPusband ſhall never bind the TUife by his Alienation. 

2dly. Jt was debated, TWUhether the Truſt limited to 
the Jſſue were here in nature of a Limitation, oz by 
way of Purchaſe, ſo as the Iſſue bozn had then an In⸗ 
tereſt veſted in him? Foz the Mikes Adminiſtrato2 could 
have no Title. 

It was peſt to be a Limitation, not a Purchaſe, the 
rather fo2 theſe wozds, Jn courſe of deſcent. 

Lozd A per. An uſe to the Pusband and Tlike, and 
after to their Jſſue, they then having none, ts all one as 
if limited to them and the Peirs of their Bodies; and the 
Iſſue takes nothing as a Purchaſoz. 

3dly. Pet then it was objected by Sir John King, 
that the Pusband map alien his part; but it was not to 
my intention fully enough pꝛeſt that here the Articles were 
made befoze the Marriage, and conſequently they tok by 
divided moieties. | 


The Lod Keeper ruled the Plea god. 


Tetterſon 


r 
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Jefferſon againſt Dawſon. 
On a Plea. 


JUrchaſer of Lands incumbzed with a Statute, pur: Purchaſe pro- 
chaleth in a ptecedent Statute, having no notice of cected. 
the firſt Statute, | 
Lozd Keeper. It he had notice of the ſecond Statute 
befoze he was dipt in the Purchaſe, he ſhall defend him: 
ſelf by the firſt Statute, whether the ſame were paid off 
— no; ik he can at Law do it, Equity ſhall not help 
m. 


Anonymus. 


Kat deviſed his Houſes in Sepulchres Pariſh to Sir Deviſe void by 
John Colledge, he being Tenant in Capite, and the miſnoſmer of 
Coppozation miſnamed, which was a voidDOeviſe as to paſs Corporation, 
the Lands, and ſo on fo2zmer Pꝛoca dings by the Opinion of _—_ — 
the Judges. 
The Lozd Keeper notwithſtanding decreed it a god ap- bonn U 
pointment fo2 a Charitable Ufe, within the Stat. ok 43 Eliz. 

But then it was objected, that if (o, yet then the Pꝛo⸗ 
ceſs and Method appointed by the Statute ought to be 
held, (viz.) A Commiſſion and Jnquiſition, and Decree 
by Commiſſioners, and ſo to come at laſt to a final De⸗ 
cre by the Low Chancelloꝛ o; Lozd per, but not to ſue 
by D2iginal Bill, as in this Caſe. 

But the Low Keper decr#d the Charity, though be: Relief upon the 
foze the Statute no ſuch Decree could have ban made, Statute of Cha- 

Then the Defendants claiming not only as Heirs at riteble Us by 
Law, but by a Title paramount the Deviſoz, It was de- Original Bil. 
cred againſt him as to any Title under the Deviſo2, but 
not againſt the other Title. 

But it was farther decreed, that at any Trial at Law kcferred to 
he ſhould not inſiſt o2 give in edidence the invalidity of the Law, and order- 
Deviſe. ed, That the De- 

The Pꝛoſecutozs fo? the Charity bꝛought an Action at fendant do not 
Law in the Common Pleas, where they made Title by the mt on Tue 
Devile ; the Councel fo2 the Defendant not being inkoꝛm⸗ ny, =_ 
ed befoze of the Decree, inſifted that the Decrie was void. jc ol ie 
YBm 2 Ilbere⸗ 
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Mhereupon the Plaintiff read the Decree, and the Plain⸗ 
tiff was non ⸗ſuited, and then moved the Court of Chan: 
cery fo2 a Commitment of the Defendant and eſtabliſh- 
ment of the Poſſeſſion, which was oꝛdered. giſi cauſa. 

Fo? cauſe it was ſhewn, That the Trial was voluntary, 
and the Court had ozdered no Trial, and the Oefendants 
Councel were not appziſed that the Oefendants had 
been ſerved with the Decree, and were willing to go to 
a new Trial on the other Title, and pzayed farther time 
to ſhew cauſe becauſe of the ſhoztneſs of time the given to 
ſhew cauſe. 

Lozd Keeper, ou labour to get an Appeal to the King, 
and ſo to delay; Let the Oꝛzder ſtand. 


Clifford againſt Asbley, and others. 


Fine and Non- Eorge Low the Father being indebted 3000 I. fo? 
claim bars a Pꝛofits of Lands which he received, by his TUtll 
Truſt, deviſed, that if his Perſonal Eſtate fell ſho2t, that his own 


Lands in the Counties of Wilcs, Hereford and Lincoln 
ſhould be ltable to make ſatisfaction. There was a De- 
cree agalnſt George Low the Son fo? ſatisfaction out of 
the Lands, and he being dead, a Subpœaa in the nature 
of a Scire facias fs bzou gainſt the Oefendant as Te- 
nant. And all the Defendants but Aebley, as Tenants of 
the Lands to George Low, plead inter alia, that they are 
ſeveral Jurchaſers foz a valuable conſideration by Fine 
with Pꝛoclamation, after a Decree and Non-claim, with: 
out notice. And whether this was a god Bar was the 
queſtfon, and long debated. 

Jones 14 Car. LOW Keeper. «. A Fine with Pꝛoclamation and Non⸗ 
clatm will bar a Truſt, and ſo it was reſolved in the Ex⸗ 
chequer. 

Entry on the 2. And an Entry on the Land by a Ceſtui que cruſt, 

Land by aceſui 18 no [uffictent claim, but it muſt be by Subpœna. 

we truſt is no 3. But there is a Decree which is moze than a Truf. 
ticient claim. And put caſe that a Man have a Judgment on Debt at the 
Common Law, on which he may have an Elegit. The 

Defendant alter Judgment aliens the Lands by Fine and 
Pꝛoclamation, and five years paſs ; the Plaintiff may 

have a Scire facias and Elegit; and why not? So here J 

anſwer, That in caſe of a Statute o: _ the 

Dlain⸗ 
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Plaintiff o2 Cognizee had no Jntereſt in the Land; fo? ik 
he releaſe all his Right to the Land, yet he may ſue Er- 
ecution on the Land. 8 

Much was ſaid on the other ſide touching the incon⸗ 
veniency and ill conſequence ; on the one hand how dan: 
gerous it would be fo2 Purchaſers, and how much the 
Statute of Fines would be weakned; on the other ſive, 
how Decrees would be weakened, | 

The Lo2d Keeper took time to adviſe. _ | 

But Ableys Plea was allowed, becauſe as to the Lands, 
viz, Fiſherton Anger which he claimed, George Low Party to 
the Fine was but Tenant in Tail, the Remainder over ta 
his Bzother, under whom Asbley claimed by Fine without 
notice of the Truſt oz Decree, 


Man againſt Cob. 


O E Plaintiff Lozd of the Manoꝛ of Finchley pe- 
tends himſelf Lo2d, and ſeiſed of Rents of the De⸗ 
fendants as Tenants of the Freehold; A Trial directed and Tenure and 
found fo2 the Plaintiff, and decreed that the Tenure and Scifin of Rent 
Sciſin be admitted without farther Trial. "2g 
Lom Keeper. Tenants uſe their Landlozds badly now, 4 


Anonymus. 


VE Jnhabitants of Sutton Cofield were incozpoꝛated nt to che 
by H. 8. and the Panoꝛ and Park granted to them Warden and 
in Fee, by the name of the Warden and Aſſiſtants, and a gigants for 
the H2ant was made to them; and it appeared by the Gꝛant, benefit of the 
that the ſame was fo2 the benefit of the Jnhabitants fo2 Inbabicancs, 
zale of Tares, and relief of the Pon. | They cannot 
A Suit was in the Star-Chamber touching miſimploy- 5 — the 
ment and encloſing the Lands, whereby the Jnhabitants 25 
were pꝛejudiced; and there decreed that no farther Enclo⸗ 
ſure ſhould be made without conſent of the majo2 part of 
the Inhabitants, | 
In King Charles the Firſts time ſome of the p2incipal of 
the Inhabitants, Mz. Pudſey and others took a new Charter, 
leaving out the Jnhabitants 3 and now the Warden and 
twenty thiee moze made Leaſes, and Jnclofures without 
conſent of the majoz part. And the Plaintiff an Inhabi⸗ 
tant 
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Statute loſt, not 
to be helpt by 
Motion, but 


tant on behalf of himſelf and the reſt of the Jnhabitants 
do complain. | 

And the Low Keeper decreed againſt the new Leaſes 
and Jncloſures, and that no ſuch ſhould be without con- 
ſent of the majoꝛ part. And on Rehearing confirmed this 
Decree ; fo? tho the Adminiſtration was in the twenty four, 
pet the Benefit was fo2 the Jnhabitants in general, But it 
was pꝛeſſed much that the twenty four were the Co2poza- 
tion, and the Jntereſt in them, and they might alien the 
Eſtate, and a fortiori Leaſe and Incloſe; and it would 
breed contention and confuſion if that the Bultitude muſt 
intermeddle. 


Anonymus. December 14. 


Þ E Lozd Keeper was moved touching a Statute loſt 
to have it certified; and two Pꝛeſidents were ſhewn. 
Low Keeper. Thep are Pꝛeũdents not to be followed, 


Bill againſt all and J will never do it. Exhibit your Bill againſt all that 


ate concerned in the Land, and Juſtice ſhall be done you. 


F. 


Term. Sanct. Hill. 


Anno Regis 27 & 28 Car. II. 
IN 


CANCELLARI A 


Corniſh againſt Mew. January 28. 


Oroiſh ſeized in Fa deviſed Lands tv A. fo? life, Re- p;4...... be- 
mainder to B. in Fee. The Lands were befoze the teen the Heir 


Deviſe moztgaged in Fee fo2 100 l. and ſhe made of a Mortgagors 

A. Erecuto!, and left Aﬀets enough to pay the being relieved 
Debts, which B. in Remainder p2ayed it might go to the upon the perſo- 
payment of the Poztgage, as in Caſe of the Heir, who u Aﬀers, and a 
ſhould be relieved upon the perſonal Eſtate in ſuch Caſe. — rs in ſuch 
But the Court took a difference 3 there indeed the Heir F.,;,. or lie 
ſhall be relieved, but not a Truſtee ; and decreed Tenant decreed one 3d, 
fo2 lite ſhould be decreed one third, and he in Remainder and he in Re- 
two thirds, to redeem. mainder two 

The ſame day another Caſe, where a Joyntreſs was of thirds, to re- 

Land moztgaged, between Bertue and Stile, decreed that the _ p 
Joyntreſs paying the Moꝛtgage, ſhe ſhould hold over till Joyntrels pay- 


, ing off - 
ſhe and her Executoz ſhould be repaid with Interett. — —— 


hold over till ſhe 
be ſatisfied. 
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Brown againſt . Vermuden. February. 


Pere a Pariſh is ſued, and four named to defend, | 
\ and a Oeeree againſt them, one who claims under | 
none of the four, conteſts the Decree. 

Brown, Clicar of Worſe|worth,. ſued a Scire Facias and by 
Subpoena to have Execution of a Decree had by and on the 
behalf of one Carrier, his Pꝛedeceſſoz fo2 the tenth Dick 
of Lead Dar in the Pariſh, at the charge and labour of the 
Miners there (viz.) the Aicar to pay one penp a Dick. 
Carrier his Pꝛedeceſſoꝛ ſued divers Miners there, ground⸗ 
ing his Suit by Pyeſcription. Four perſons were named 
by the Miners to defend the Suit fo2 them, and a Decree 
paſſed againſt the four, fo2 Carrier and his Succeſſo2s, that 
the Defendants and all the Piners ſhould pay. Vermu- 
den, who owned and wought a Mine there being ſerved, 
appeared and inſiſted that he is not bound by the Decree, 
fo2 that he was not Party 02 pzivy, noꝛ claimed under any 
who was; and if he ſhould be bound, then the Parſon ought 
to be bound, ik the Decree had been againſt the JÞarſon, 
which could not; becauſe the Parſon no Oꝛdinary were 
no Parties, and the Defendant could have no Bill of Re- 
view of it if it be erroneous, and theretoze ought not to be 
bound. 

Where a Pariſh , The Low Chancelloz, 1. Ik the Defendant ſhould not 
is fied. four be bound, Suits of this nature, as in caſe of Jncloſures, 
moved to de- Dutt againſt the Jnhabitants fo2 Suit to a Mill, and the 
fend, and a De- like, would be infinite, and impoſſible to be ended, And 
cree againſt Declared, that the Dekendant, though no Party no2 p2tby, 
them, one who yet he may have a Bill of Review, becauſe he fs grieved 
claims under by the Decree. | 

bone ofrhe four © 2gly. The Defendant inſiſted on the Jurſsdiction of the 

g Dutchy Court, the Pariſh being part of the Dutchy, and 
the King had Cap. and Lat. as in Right of a Dutchy, and 

a Court of Revenue. 

The Chancelloz. Jt is within the County Palatine ; 
this Court may hold Plea of Lands in the Dutchy, 
3dly. The Court who made the Decree held the 1 d. per 

Dick too little, and oꝛdered a Commiſſion to ſettle ſome 

mote reaſonable recompence to the Miners, which never 

was executed. Non allocatur, 


* 


4. Sir 


— — 
— —ü—ͤ——— — 
—— — — 


— 
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4. Sir John Heath was Tenant in Common with Ver- 
muden, who ought not to be p2oſecuted alone. But the 
Defendant notwithſtanding was ruled to perfect his An⸗ 
ſwer to the Thterrogatones. 

The Low Chancelloz. The Queſtion is, TUhether the 
Decree while it ſtands ſhould be obeyed, not whether it be 
well made: 


. againſt Hawkes. February 11. 


Awkes in his Purchaſe had INotice of the Plaintiffs Relief for an 
Annuity, fo2 it was excepted in his Deed of Pur: Annuity againft 
chaſe, which contained part of the Lands charged, and # Purchaſor. 


divers other Lands. After Hawkes ſold the other Lands 
not charged, and alſo ſome few Acres of the Land charged 
by general Moꝛds, and deſired the Plaintiff and her ÞuC- 
band to joyn in a Fine to the perſon who bought them, and 
was aſſured by Hawkes, that the ſame would not pꝛejudice 
her in the Lands ſetled on her: But this was p2oved by 
one Witneſs only, and his Depoſitions uncertain as to the 
particulars. 

Alſo it was p2oved, that another perſon had alſo bought, 
and was in poſſeſſion of thzee Acres of Land charged, 
and was no Party to the Bill; and that no Relief 
ought to be in Equity, becauſe the Extinguiſhment of the 
Rent being a Rent-Charge was by the Plaintiffs own 


Act by a Fine. And however Hawkes could not be charged, Rent Charge 


there being no Apoztionment to be made, the Tenant of the 
thee Acres being no Party to the Bill. 

The Lozd Chancelloz, Here was no conſideration fo2 
the Rent, and no agreement to extinguiſh it; and when the 
Land was ſold, it was ſold fo2 800 l. of which 700 l. was 
pald to Hawkes. The Evidence was circumvented, and de⸗ 
creed Relief againſt Hawkes. 


Richardſon againſt Louther. February 12. 


not extinguiſh- 
ed. 


Ertain Exhibits of TUritings were given in at a Tom Alteration ot 
miſſion fo: Examination of Citneſſes. The De: Exhibits atter 
fendant ſuggeſted that the Exhibits were altered and inter Commiſſion, 


lined ſince the Commiſſion executed, and pzayed a Com- 
miſſion to examine that Point. 
Nn Objection. 


—— — 


274 Term. Hill. 27 & 28 Car. II. in Cancellaria. 


—— ————— — 


When the Party Objection. When the Party bath a Commiſſioner pꝛe⸗ 
hath a Con- (ent, he can never examine new Jnterrogatozies by Com- 
miſſioner pre- Miſſion. 
ſent, he can ne- Reſp, True as to the Merits. But this hath happened 
ver examine ffnce, and not examined to by the Commiſſioner, not being 
new Interroga- then in being. 
— — Object. How could the Defendant know this, but by dil⸗ 
the Merits Covery of his Commiſſioner, who ought not to diſcover the 

Examination? 

But pet the Loꝛd Chancelloꝛ oꝛdered a Commiſſion. 


Taylor againſt Debar, &c. February 24. 


A bad Title fold Jurchaſer of the Crown Lands in the time of the 
with Covenant late Mars, ſells part to the Plaintiff, and covenants 
for further aſ- tg make further aſſurance. De on the Kings Reſtitution 
— and at- fo; 300 l. had a Leaſe fo2 years made to him under the 
terwares the Kings Title. The Decree was, he ſhould aſſign his Term 


lach the good lu the part he (old, 
Title. 


D E 


Termino Paſchæ 


Anno Regis 28 Car. II. 
I N 


CANCELLARIA, 


—— — —— — A, 


Anonymus. April 30. 


Creditoz offered Pꝛook of his Debt to the Com- proof of a Cre- 
miſſioners of Bankrupt, which they diffallowed, ditors Debt diſ- 


Diſtribution was not yet made. It was alledged allowed by 

that the Pꝛook was ſufficient, and moved that Commilhoners, 

the Loꝛd Chancelloz would be attended by both ſives to hear — — 

and give Ower therein. r We pet. 
The Lozd Chancelloz, (Why ſhould J not leave it to the 

Corſe the Statute hath pzovided ? I it be granted in 

_ will be asked on all Caſes, Yet at laſt it was 02 

cred. 


Whitton againſt Lloyd. May 1. 


A Devileth his Lands to his Erecutozs towards pay- 
* ment of his Debts and Legacies. 

The Low Chancelloz. Debts muſt be pald befoze Le- p44. before Le- 
gacies : And decreed his Oebts to be fully paid befoze his pacies where 
Legacies, and took a difference between ſuch appointment Lands are de- 
made by Conveyance, and by ill. viſed, 


Nn 2 Waller 
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A young Gen- 
tleman takes up 


Waller againſt Dalt. May 1. 


N 


W Aller a young Gentleman and two others im: 
| ployed one Willis to bozrow 500 J. Willis tm- 


Wares, Cc. and p[gped Wiltſhire, who ſpoke to Dalt a Silkman, and bought 


of him Silks fo2 500 J. The Plaintiff gave Bond and 
Judgment fo2 the Mony. Wiltſbire ſold the Silks fo2 250 l. 
and kept 501. fo2 his and Willis's pains, and paid 200 l. 
to the Plaintiff, The Defendant never treated with the 
Plaintifl. And denyed on Dath that he ever treated about 
the Loan of Monp, and depoſed the Stlks to be of 500 l. 
value 02 thereabouts, but Pꝛook to the contrary, 

Decred only 200 l. and Intereſt (Quære fo) the Intereſt) 
and Relief againſt the Defendant quoad reſid. 
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Bulſtrode againſt Lechmore. June 4. 


Þ'E Bill was to diſcover an ancient Deed of Intail In ggement of 
ſuppoſed to be in the Defendants hands, and that Silence by a 


he had peruſed it, and that in diſcourſe he had ac- Councellor, he 
knowledged ſuch Deed and other like Charges, ſhall not be put 
The Defendant ſaith by Plea, that he was a Counſelloz to anſwer. 
with A. B. That on a Reference between the Parties, it 
was agreed that nothing that paſſed then, ſhould be made 
uſe of on either ſide, 02 be diſcloſed. 
The Low Chancelloz ozdered that what the Defendant 
knew only as Counſelloz, o2 under ſuch Contra of ſilence; 
he ſhould not be put to anſwer, - 


Moor againſt Blagrave. June 9. 


Legatee of a Term ſued fo? it, but made not the Legatce of a' 
Executoꝛ Party, and therefoze the Bill was not god Term ſues, and 
though the Executoꝛ to the Legacy was alledged in the Vill = — 
to conſent by the Plaintiff Aſſignee of the Legacy. — 9 F 
that the Execu- 
tor had aſſented. 


daltzbury 


— 


*—— 


pr 
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Salisbury againſt Baggot. June 23. 


ong many other Queſtions, which aroſe in the Caſe 
; were — — the operation of a Fine with Pꝛo. 
clamation and Manclaim thereon, of which the Low Chan- 
cello2 having heard the Cauſe ſeveral days, took time to ad- 
one 2 Bill 19s co-hove 22 — . and valua- 
ble — ſirty years — —— — — — 
Lands in Queſtion were to be ſetled on A. 
life, Remainder in Tail to him whoſe Son and Heir the 
CE Opudants tuſiſted on a Fine and Nonclaim, which 
Fine and Non. the Plaintiff would inter alia abold by Infancy of himſelf 
—_— ET. 
| 1 — Chanceilo? in ſeveral other Points touching 
Notice, &c. was of Opinion fo2 the Plaintiff, but dilmiſt 
a ye. Eon Fine nd once ar ll Tra and ©: 
d Non- I. a 
— Equi quity, and (0 it was reſolved by all the Judges between Cary 
ty and Truſts, and Sir Thamas Thynn, where the Equity was of a pꝛadice 
z. e. where the in gaining a Conveyance of Lands, and ſince reſolved in 
Lands only are the Ech barred, elſe no Ban 
om " T the Exchequer, where a Truſt was red, ” But this 
—— ge could know when he ves ſure of an Inheritance: 
in Is on two differences: 
| foe © the 1ſt. TUhere the Equity chargeth the Lands, as in the afoze- 
perſon it bars ſald Caſes, there the Fine bars; but where it chargeth the 
— perſon in reſpect of the Lands it doth not bar s in the Loꝛd 
Knowl's Caſe, wherein a Fine and Nonclaim barred not. 
2dly. It the Equity oꝛ Truſt be created by the Fine, that 
— bar the Equity which it created. But 
never bar the Fine ſhall never .ba q fy 
Equity or Truſt the Objection that there is a Claim within -_ e years 
which it creates. Of the death of the Tenant fo2 life, by the J ue - tall, 
Claim of an E- helps not, in reſpect of the manner of Claim; foz the 
quity ro avoid Claim is to be of an Equity which can be made no other 
wine can ben0 way but by Subpcena. In Caſes of lawful Entry 02 _ 
Sub pæna. : Equity makes not an Entry lawful. Entry a — . ue 
after Diſcontinuance is no Claim, but it muſt be by For- 
medon; the Statute hath taken away the Claim at Com⸗ 
mon Law ſub pede Finis. 


2. The 


2. The Claim in Equity in this Caſe is to have an Al. 
ſurance oꝛ Conveyance made, which the Father of the Plain⸗ 
tiff might have ſued foz, being long ago, and that being 
veſted in the Father, his Nonclaim thereto ſhall bar his 
Son the Plaintiff. But if the Conveyance had been made, 
then the Entry of the Plaintiff had been a good Claim to 
avoid the Fine, to2 no Man ſhall be enkozced to take ad⸗ 
vantage of a Fozfeiture. It is time enough fo2 him in 
Remainder to enter after the death of Tenant koz life. 
But here is no Title to the Lands, but an Equity to have 
the Conveyance of the Lands ſetled on a Leaſe fo? life, 
the Remainder in tall. 

Quære. If the Party, who ſhould make the Settle: 
ment, ſhould die without Heir, 02 the like? And Quzre, It 
one be entitled to have the Land conveyed, have not a Tt: 
tle to the Land in Equity ? 


Clotworthy againſt Mclliſh. June. 


Lea to part, and Demurred to part; the Plea over- APleaand three 
ruled. Then the Defendant anſwered, and that be⸗ inſufficient An 
ing inſufficient he put in another Anſwer, and that repozted wers, whether to 
inſufficient, he put in a fourth Anſwer : Ik the firſt be ac- be examined on 
counted one. Interrogatories. 
The Loꝛd Chancelloꝛ did not commit him to be examined 
on Interrogatozies. 


Cavendiſh agaẽ% 


Atters in difference referred by Conſent and Oꝛder No Relief a- 
«= of the Court to £2. Bicch and two others, 02 any g2inlt an Award 
two of them. Two made the Award, and now Exceptions made without 
were taken to the Award on the one (ide, and the other ſive — — 
moved it might be decreed. ruption * 
The Lozd Chancellor. Jf the Parties without the Exceeding Au- 
Court refer the differences, they chuſe their own Judges; choricy, &&. for 
and this Court relleveth not againſt the Award, unleſs jt chere the Parties 
be in a Caſe of Coꝛruption, erceeding Authozity, oz the <bule their own 
like. But when a Reference by Conſent and Ozder of any om . but if 
Court, if it appear unequitable, this Court will not decree „ ee 
it, And accopdingly in this Cauſe ſet adde the Award and ;; an be J .. 
Bond of Submiſſion. The reaſon was, becauſe it con- ſde if unegui- 
cerned table. 


— 


— - - — — — 


* 


— — —ͤ—ñ— — 


— —— 


Award that he cerned an Infant, to whom 450 J. was awarded; and that 

ſhall procure the Bond ſhould be given by the Guardian, that the Jnfant 

Infant to convey ſhould at his full age convey the Lands in Queſtion, which 

when at Age, fg not reaſonable; fo; he may dye; 02 if he live to age, 

ſet aſide, becaule refuſe to convey; ſo it is not mutual. | 

— n The Low Chaucello2 alſo ſaid, le would never decree 
e Sourt uu an Award which ſhould'bind an Jufant. 


decreenoAward 
to bind an In- 
fant. 


Popham ægainſt Sir John Hobert, Nephew of 
Sir John Hobert deceaſed. 


DE Caſe was, Sir John Hobert had two Daugh- 
ters, Dorothy (married tn his life time to Sir John 
Lands fetled in Hele, whoſe G2andchild and Heir the Plaintiff married) 
Fee on Truſt, to and Philippa. And having ſuch Jſſue, ſetled divers Lands 
ſell ſo much as in Norfolk on Truſt in Fee, that they and the Survivo?2 
the Truſtees of them within two years after his deceaſe ſhould ſell, as 
ſhould think - they ſhould think fit, and that the Monies raiſed by Sale, 
for payment o! and the Profits in the mean time ſhould be imployed to- 
5-1 <> wards payment of his Debts and Legacies that ſhould be 
Overplus to his lekt unpaid by his Executozs 3 and the Dverplus, after ſuch 
Daughters and Debts and Legacies paid, to ſuch perſons as he ſhould ap- 
her Executors. point by his TUifll 3 and in default of ſuch appointment, ta 
1, Whether the Philippa and her Erecutozs, which he after by his Will 
Truſtees can — confirmed, and dyed in 1647. 
8 ©” Philippa marryed the Defendant in 1647. and after her 
2. The Daugh- Fathers death had Jfſue by him, and dyed, and then the 
ter being dead Iſſue of Philippa alſo dyed an Infant without Jſſue. 
without Iſſue, The Defendant took Adminiſtration to his Mie. The 
whether the Truſtees had paid off ſome Debts and ſold ſome Lands; 
Lands belong to ſome Lands remained unſold, and ſome Debts unpaid. 
her Adminiſra- The Defendant obtained from the Truſtees a Conveyance 
tor or her Heir. g the Lands, becauſe the Surplulage of the Mony of the 
Lands fold was to go to his Mike, her Executozs and ad- 
miniſtrato2s. 
The Plaintiff and his Mike as Deirs to the Teſtatoz, 
and Philippa the Mile, pꝛaped an Account, and to have the 
Lands unſold, To which the Defendant pleaded the 
Matter. 
The Low Chancelloꝛ ozdered the Matter to be put in by 
way of Anſwer. 


Reaſons 
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Reaſons againſt the Plea were urged, 
1. The Lands are not appointed to be ſold abſolutely, 
but ta be ſold as the Erecutos ſhould think fit, which is all 


to the Rules and Laws of Equity; fo2 in caſe the Eſtate 
perſonal would ſuffice to pay the Oebts, they may not ſell 
the Land and pap the Debts with that Honp, and keep 
the perſonal Eſtate to themſelves, 

2dly. And as thep are reſtratned from ſelling in caſe the 
perſonal Eſtate can pay all, ſo if it will pay part p2opoztto- 
nably accoꝛding to reaſonable circumſtances, in that Caſe 
they may ſell, and not otherwiſe. Quære therefore if the 
Erecutozs ſhould not be made Parties. 

3diy. TOhen Philippa the TTlife died, the Surplus oz 
neceſſary Sale will belong to the Adminiſtratozs; but it 
did not lie in the power and election of the Pusband, Her Ad⸗ 
miniſtrato2 oꝛ Truſtees to ſell without neceſſity, and there- 
by to give in effect the value of the Lands, oz the Lands 
themſelves from his Child that ſurvived her, and was Heir 
to the Husband, and thereby diſinherited the Child, and 
in effect intitle the Adminiſtratoz to the Lands by wap of 
Bargain. 

4thly. Put caſe the Husband had died befoze the TUife, 
and a Collateral Kinſman had taken Adminiſtration to 
the Nike dying after her Pusband, he might as well Have 
done it as now the Pusband has done, he could not with 
any colour have had the Lands, and the Husband hath no 
other Title, but what ſuch Stranger ſhould have (viz.) as 


Adminiſtratoꝛz, not as Hugband. 


5thly. No Adminiſtrato2 in ſuch caſe is to be p2eferred 
befoze an Peir. The Heir ſhall enfoxce the Adminiſtrato2 
to preſerve the Inheritance from Sale by the Perſonal 
Eſtate to pay Debts, 

F * The Name is pꝛeſerved, ſhe marrying a 

Obert. 

Anſwer. The Marriage was two pears akter the Te⸗ 
ſtato2s death, and therekoze could be no conſideration of 
this Bequeſt + fo2 ſhe might have married any other ]erſon, 
— ſuch Husband ſhould have as much right as Sir John 

Obert. 

The Title that the Son had while he lived, deſcends to 
the Plaintiff as his Heir, and did (o deſcend bekoze the 

O o tranfs 


f | | | 
one as if it had been (old, if rhey find occaſion fo2 payment — = 


of Debts and Legacies. But in ſuch Caſe they have not a the Rules and 
pure and abſolute Power and meerly Arbitrary, but ſubje Las of Equity: 
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the Truſtees might not make then whom they pleaſed Heir 
to the Lands. 

The Husband without a Fine by the TUife, could not 
bind the Mike and her Heirs to take from her the power 
to clear the Eſtate and payment of the Debts, no2 conſe: 
quently to bar her Heir thereof, 


Brown againſt Vermuden. 


Tithe of Lead Rown Parſon of Worſelworth erhibited a Bill againſt 

Cho, Vermuden to have perfozmance of a Decree obtain⸗ 
ed againſt certain Perſons TWozkers and Owners of Lead 
Mines in Derbyihire, whereby a certain manner of Tith- 

ing of Lead Oze was decreed, not only againſt the partt- 
cular Perſons named Defendants, but all other Owners 
and onkers. 

Vermuden pleaded inter alia, That he was a Stranger, 
and claimed not under any Party v2 Pꝛiby to the Bill, 
and therefo2e inſiſted he ought not to be pꝛolecuted by a 
Bill not grounded on the Fac and Title, but on the Oe- 
cree in the nature of a Scire facias. 

This Plea was fo2merly over-ruled by the Low Chan⸗ 
celloz, vide fol. 272. But a Commiſſion granted to exa⸗ 
mine the quantity and value of the Dar, and the Plain⸗ 
tiffs Title, if Parſon, &c. The Sir Clerks appointed 
time and place, but the Defendants TUitneſſes were ſa 
aged, that they could not come to the place, and therefoze 
a new Commiſſion pꝛaped. 


Commiſſioners fixt meeting of the Commiſſioners ; but after they may 
adjourn. adjourn to another time oz another place. 


tranſaction between the Oefendant and the Truſtees, and 


Low Chancelloz. The time and place is only fo2 the 


— 
8 


The Lord Keeper Finch. 


Giles Thornborough Clerk, and Jane his Wife, 
Daughter and Heir of Lawrence Clifton Gent. 
Plaintiffs, John Baker Son and Heir of James 
Baker, and John Nichols Eſquire, and Sarah 
his Wife, Adminiſtratrix of James Baker Defen- 
dants. July 10. 


Þ E Plaintiffs Bill being, That the laid Lawrence 
Clifton by Jndentures of Leaſe and Releaſe be⸗ 
tween him and the ſaid James Baker, bearing date the 2cth 
and 21th of October 1656. in conſideration of 500 l. pald 
to him by the ſaid James Baker, did convey to the ſaid 
James Baker and his Þeirs ſeveral Lands in Stoak in the 
County of Surry ; and by another Indenture executed at 
the ſame time between the ſame Parties, it was agreed 
between them, that if the ſaid Lawrence Clifton. ſhould 
during his life pay to the ſaid James Baker, his Deirs Ex- 
ecutoꝛs, Adminiſtratozs oꝛ Aſſigns 30 l. yearly at Lady-day 
and Michaelmas, o; within thirty days after, by equal poꝛti⸗ 
ons, and if the Peirs of the ſaid Lawrence ſhould within 
ſir months after the death of the ſaid Lawrence pap to 
the ſaid James Baker, his Þeirs, Erecutos, Adminiſtra- 
to2s 02 Aſſigns, the Sum of 500 l. with Intereſt ſince 
the paying the laſt 15 1. then the Leaſe and Releaſe ſhould 
ceaſe and be void; and about one year after the ſaid 
Lawrence Clifton died, leaving the ſaid jane his only 
Daughter and IÞeir : And by another Jndenture bear⸗ 
ing date the 25th of May 1658. made between the now 
Plaintiff and the ſaid James Baker, did covenant with the 
- Plaintiff, that if they o2 either of them ſhould pay to the 
ſaid James Baker, his Heirs, Executozs, Adminiſtratozs 
02 Aſſigns the Sum of 20 l. only on the 20th of October 
then next koltowing, and the Sum of 530 l. on the 2oth 
of October 1659. that then the ſaid Indenture of Leaſe 
and Releaſe ſhould be void: And the ſafd James Baker 
died about May 1659. and the Pꝛemiſes being kozkeited, 
they deſcended to the ſaiv Defendant John Baker, Son 
and Heir to the ſaid James; and the Defendant Sarah, 
the Relic of the (aid James —_— baving admintſtred of 
0 2 bis 
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Equit as ſequitur 
Legem. 


his Eſtate granted to her, her ſaid husband John Nichols, 
and ſhe does pꝛetend to the ſaid Moztgage, and the Plain⸗ 
tiff praying a Reconveyance on payment of what was due, 
the Defendant John Baker by his Anſwer confeſſing the 
Moꝛztgage and Agreements afozeſatd, and that the Yot- 
gage being fozfeited deſcended upon him as Heir to his 
Father, and ſubmitted to reconvep the Pꝛemiſes on pap⸗ 
ment of Pꝛincipal, Jntereſt and Cofts to him, the Oe- 
fendatit and John Nichols and his Mike conkeſſing the 
ſaid Moztgage, and inſiſting that the ſaid Sarah was Ad- 
miniſtratrix to her fozmer Þugband, and thereby intituled 
to the ſaid Moztgage Monp and Intereſt, although be 
hath other Aſſets of her Pusbands Eſtate, with a conſi⸗ 
derable overplus. 

It was upon the hearing of the Cauſe the 11th of Fe- 
bruary in the twenty third year of his now Majeſties 
Reign, decreed by the Maſter of the Rolls, That upon 
payment of Principal, Intereſt and Coſts, The Defendant 
John Baker ſhould reconvey the Pꝛemiſes. And it was then 
farther oꝛdered, that the Party ſhould attend the Right 
Honourable the Lozd Ka per of the Gzeat Seal of England 
fo2 his Lozdſhips Directions, Whether the Py2incipal and 
Intereſt ſhould be paid to the Defendant John Baker the 
Deir, o2 to the Defendant Sarab, the Relic and Admini⸗ 
ſtratrir of the (aid James Baker; ſince which the ſatd 
Bꝛincipal and Intereſt having been paid by the Plaintiff, 
and a Reconveyance made unto them, but the queſtion be- 
tween the Heir and the Adminiſtratrix being not ſetled, 
Now upon hearing and full debating of the matter this 
pꝛeſent day by Counſel learned, as well fo2 the Þeir as 
the Adminiſtratrix, whether the ſaid ]P2zincipal Mony and 
Intereſt doth belong, and ought to be paid to the Heir 02 
Adminiſtratrix, and the fozmer Pꝛeüdents being pzoduced, 
the Low Kefper having bien attended with the ſaid- Cauſe 
and Pꝛeũdents, and having taken time to conſider there- 
upon, did now declare, that the Moztgage ought to go to 
the other Defendant John Nichols and his Wife, the Ad- 
miniſtratrix of James Baker, and not to John Baker Son 
and Heir of the ſaid James Baker ; becauſe the Reaſon ok. 
the Common Law in theſe Caſes ought as near as may 
be to be followed in Equity, Now by the Common Law, 
if the Conditions 02 Defeazance of a Yoztgage of Inheri⸗ 
tance be ſo penned, that no mention is made either of Heirs 


NE recutozs to whom the Pony ſhould be paid, in that = 
e 


# 
— 
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the Ponp ought to be paid to the Erecutrir, in regard 

that the Pony came firſt out of the Perfonal Eſtate, and 

therefoze uſttally returns thither again; but i the Defe- a 
zance appoints the Yony to be pald either to Heirs o: Ex- m—_— 
ecuto2s diſjuncively, there by the Common Law if the pes bad d che 
Moꝛtgagoꝛ pay the Mony preciſely at the day, he may eled Hir or the Exc: 
to pay it either to the Heirs oꝛ Executoꝛs, as he pleaſeth: cucorin Law or 
But where the preciſe day is paſt, and the Moꝛtgage fopfeit- Equicy. 

ed, all Eleaion is gone in Law, fo2 in Law there is no re- Elective. 
demption. Then when the Caſe is reduced to an Equity of 
Redemption, that Redemption is not to be upon payment 

to the Þeirs 02 Erecutozs of the Boztgagee at the Election 

of the Boztgagoz, foꝛ it were againſt Equity to revive that 

Election, fo2 then the Woztgago2 might defer the payment ag 

long as he pleaſeth,and at laſt fo2 a compoſition by payment 

of the Mony to that Hand which will ule him beft,much leſs 

can the Court elec 02 direc the papment where they pleaſe, 

ko a Power (0 Arbitrary might be attended with many in; 
conveniencies throughout. Therefoze to have a certain 

Rule in theſe Caſes, and a better cannot be choſe than td 

come as near unto the Rule and Reaſon of the Common 

Law as may be. Now the Law always gives the Mony to 

the Executoꝛ where no Perſon is named, and where the 

Election to pay to either Þeir 02 Executoz is gone and foꝛteit 

ed in Law, tis ail one in Equity as if either Heir 02 Ere- Ihe nature of a 
cuto2 were named, and then Equity ought to follow the Law ortgage. 

and give it to the Executoz, fo2 in natural Juſtice and 

Equity the pꝛincipal right of the Boztgagee is to the Mony, 

and his right of the Land is only as a ſecurity fo2 the Mony; 

wherefoze when the ſecurity deſcends to the Deir of the 

Moztgagee, attended with an Equity of Redemption, as 

ſoon as the Moꝛtgagoꝛ pays the Mony the Lands belong to 

him, and only the Pony to the Woztgage, which is merly 

perſonal, and ſo accrews to the Executo2s 02 Adminiſtratos 

of the Yoztgagee. And ko; this reaſon a Yoztgage of an Mortgage of an 
Inheritance to a Citizen of London hath been held to be Inheritance to a 
part of his Perſonal Eſtate, and divided accozding to Cu- Citizen of Lon- 
ſtom. And tho it may ſeem hard that the Heir ſhould part 4» part of his 
the Land, and be decreed to make a Recompence without Ferſonal Eſtate. 
having the Mony which comes in lieu of the Land, yet it 

will not (ſeem (o to them who conſider that the Land was 

never mote than a Security, and that after payment of the 

Yony the Law keeps a Truſt foz the Moꝛtgage, which the 

Heir of the Poztgagee is bound to execute; and his Low- 


ſhip 
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ſhip declared that the Right to a Sum ol Mony, which is a 

Perſonal Duty, ought always to be certain, and not to be 

variable upon circumſtances. TUherefoze his Loꝛdſhip did 

not think it material that the Adminiſtratrix in this Caſe 

had Aſſets without this Bony, fo2 Alſets oz not Aſſets is 

not the meaſure of Juſtice. to Erecuto2 02 Adminiftratoz, 

but ſerves only as a pꝛetence to favour the-Þeir, who either 

ought to have the Mony if there be no- Aﬀets, 02 not to 

have it tho there be Aﬀets, And fo2 the ſame reaſon his 

Lopdſhip did not think it material that there wanted Cir⸗ 

cumſtance of a Perſonal Covenant from the Yoztgago? to 

pap the Mony, fo2 that the Caſe of the Adminiſtratriv of the 

Moztgagee had been ſtronger with it, pet it is ſtrong 

enough without it. P. Lodſhip declared that he had conſi- 

dered the various Pzeſivents in this Caſe which had been 

urged, whereof one did not came to the very Point, there 

Difference be- being a great difference between a-Boxtgagee and an ab- 
tween Mort- lolute Convepance with a Collateral Agreement to recon- 
gagee and an bey upon repapment of the Purchaſe Yony, the other late 
abſolute Con- Pꝛeſidents which made fo2 the Heir being contrary to the 
veyance with 2 moze ancient Pꝛeſidents of this Court, and to ſome Mo. 
Collateral A- dern Pyſidents alſo, which ſeemed to his Lo2dſhip of moze 
—— to re weight, his Loꝛdchip being of Opinion that all Boztgages 
lockt dunht to be iwhen upon as patt of the Perſonal Eſtate, 
Mortgages "00%" unlels the Yoztgago? in his lie. time, oz by bis laſt Will do 
cle Peda other lulle declare and diſpoſe of the ſame. WWherefoze, and 
Eſtate. upon the whole matter, his Lozdſhip having fully weighed 
the Preſidents, and what was ſaid on either ſide; Doth 

oꝛder and decree that the Yoztgage Pony and Intereſt 
ſhall be patd unto the ſaid John Nichols and his TUife, and 
kept by them, and that what Security hath been given by 
either of them concerning the diſpoſing of the ſaid Montes 
and Intereſt, oz the abiding the Ozder of this Court, as 
to the payment of the ſaid Monp and Inetreſt, be deliver: 
ed up to them and cancelled, 
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Biſco againſt the Earl of Banbury, Son and Heir 
of Nicholas Earl of Banbury. 24 October. 


J2 hearing the Cauſe by Appeal from a Decre 
() foumnerly pzonounced by the Low Chancelloz. 
The Caſe was, 
Edward Loꝛd Vaux, Father of Nicholas Earl 

of Banbury, on the Marriage of Nicholas his Son Earl of A tra: Goo ral 
Banbury, and Elizabeth Clife of the Caid Low Vaux, Fa- (vg a Sum a 
ther and Mother of Nicholas, with Iſabel Daughter of. the Mony on a term 
Lo2d Mountjoy, fn conſideration of the ſaid Marriage, and which happens 
8000 l. Portion, inter alia, ſetled the Manoꝛs of Gzeat to be void, tranſ- 
and Little Harrowden to the uſe of Nicholas and Iſabella ferred by ano- 
fo2 their lives, the Remainder to the Earl of Salisbury, cher term,where- 
and others, the Survivozs of them foz ninety nine years, b de Coane 
in truſt, to raiſe 6000 1. fo2 Portions fo2 the Daughters 2 : 
of the ſaid Marriage, the Remainder to the Heirs Bales | 
of the ſaid Nicholas by Iſabel, with Remainder over, the 
* Remainder to the Loꝛd Vaux in Fe. 

29 January 1651. Nicholas and Iſabel in conſideration of 
their Marriage koꝛmerly had, and a Poztion of Mony paid, 
and natural affection; convey the lald Manozs to Ruſſel, 
and Rich and Lake, to the uſe Nicholas fo2 ninety nine 
Years, 


—— 
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years, if he lived ſo long, the Remainder to Iſabel fo; 
her life, the Remainder to ]Ruſlel, Rich and Lake fo 
the life of Nicholas to pꝛeſerve the Contingent Remainders 
after limited, the Remainder to the firſt, ſecond, &c. any 
other Sons of Nicholas by Ifabcl, and the Deirs Males 
of their Bodies, the Remainder to Ruſle!, Rich and 
Lake fo2 ninety nine pears, with Remainder over. The 
Truſt of this Term, to the uſe of ſuch Perſons to whom 
the Sum of 60001. as the (aid Iſabe! according to a 
Pꝛoviſo ſhould appoint. 

The Pꝛoviſo was, That if Nicholas o2 his Heirs, oz 
other Perſon, Owner (ok the Reverſion on the ninety nine 
years ) ſhould pay ſuch Sum, not erceeding 6000 J. as 
Iſabel by her laſt Mill in TUriting ſhould appoint, whether 
ſhe was Covert oz Sole, then the Leaſe to ceaſe, and un⸗ 
til ſuch payment to the uſe of thoſe Perſons, 8c. 

Pꝛoviſo, That Nicholas with conſent of Iſabel, Ruſſel, 
Rich and Lake in wiiting erpzeſt, may revoke all and 
every the ſain Uſes, and limit new. 

14 January 1652. The Lady accoꝛding to that ]2oviſo 
revokes all the Uſes in the Deed, 20 January 1651. and 
declares that a Fine and Recovery was ta be had to the 
uſe of Ruſſe), Rich and Lake, and their Deirs, in Truſt, 
That they execute a Deed pzepared to be dated 28 February 
inſtant, fo2 ſecuring of 20001. to Sir Thomas Hewet of 
part, and to ſtand ſeized of the reſidue to the Ales in the 
Covenant of the 29 January 1651. and then to convey the 
Pꝛemiſes accowdingly. g 

18 February 1652. Part of the Pꝛemiſes are demiſed by 
Ruſſel, Rich and Lake to Sir Thomas Hewet fo2 five 
hundzed years fo ſecuring the 2000 l. with power of Re- 
demption on payment. 

In this Conveyance Nicholas, Iſabel, the Lozd Vaux 
Father of Nicholas, and divers other Perſons join. And 
in this Indenture it is recited, that the ſaid Nicholas ac- 
coding to power in a Deed 28 January 165 1. he the laid 
Nicholas by Indenture dated 24 February, with conſent 
bad revoked every the Uſes in the Jndenture, 20 January 
1651, and declared the Uſe thereof to Ruſſel, Rich and 
Lake, and their Deirs, to the intent to join in and execute 
the ſecurity therein mentioned, and afterwards to convey 
to the Uſes in the tripartite Deed mentioned, that is, the 
Deed 29 January 1651. as by the ſaid Jndenture of Re: 
vocation appeareth, 

13 January 
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13 January 1651, There are divers other Recitals, & 
inter alia, a Leaſe of the ſaid Manozs made 13 February 
1651. to Engrim and others fo2 years, determinable on 
the death of Nicholas Earl of Banbury, And it is agreed 
that till default of payment of the 2000 l. to Sir Thomas 
Hewert, the Pꝛofits of the ſame ſhould be diſpoſed accozw- 
ing to the Truſt in that Indenture (viz.) fo2 the (aid Ni- 
cholas, &c. 

Anno 1653. Nicholas, &c. conveys the ſaid Manoꝛs to 
the Uſes mentioned ſupra, (viz.) to the uſe of Nicholas 
fo2 life, the Remainder to 1ſabel fo2 life, the Remainder to 
Ruſlel, Rich and Lake fo? the life of Nicholas to pꝛelerve 
Contingent Remainders to firſt, ſecond, third, &c. Sons 
of Nicholas, &c. ut ſupra, the Remainder to Ruflcl, Rich 
and Lake fo ninety nine years, then next, and that Ruſſe], 
Rich and Lake during the ſaid Term ſhould implop the 
Rents and Pꝛofits of the Pꝛemiſes to the raiſing of ſuch 
Sums of Monp as lſabel by 7T{f!l in riting, oz other 
CUriting ſhould appoint, and at ſuch time, and in ſuch 
manner, and to ſuch Perſons ut ſupra, and in default of 
payment at ſuch times the JDerſons to whom, &c. to take 
and receive the Pꝛoſits prout ſupra. 

Pꝛoviſo of Revocation in terminis prout ſupra. 

The Lady lſabel by CUill appoints payment of the 6000 1. 
to the Plaintiffs, and others, and ſhe dieth. Nicholas 
on treaty of Marriage to be had with the Counteſs and 
4ccol. Portion, covenants to levy a Fine of the ſain 
Mano2s to the uſe of Nicholas fo2 life, the Remainder to 
the Defendant fo? her life fo2 her Jointure, the Remainder 
over in Tall. 

In this Aſſurance are the Incumbzances excepted of the 
ninety nine years, and 60001. Daughters Poztions in 
the Dad 1649. and the Moztgage made to Sir Thomas 
Hewet fo; 20c0 l. 

The Bill is now to have the other Sum of 6000 1. li- 
mited by the Ded 1653. and appointment thereof by 1ſabel 
Harvey ſurviving Truſtee of the firſt ninety nine years, and 
the Leſſcs by the Daxd 1553. fo2 ninety nine years, and the 
Lady Jointreſs are Parttes. 

The Cauſe was fozmerly heard, and a Decree pronounced 
by the Lozd Chancello2 fo2 the Plaintiffſs, and now con- 
firmed by him with great earneſtnels, and not without ſome 
reflection on the Defendants Councel, as if the Fx was 


moze regarded than the Juſtice of the Cauſe, 
g The 
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The Points moved were, That the Truſt to raiſe the 
6000 l. in queſtion was appointed to be raiſed out of an 
Eſtate fo2 ninety nine years, which falls out to be a void 
Eſtate : fo? it is fo2 the ſame Term when the fozmer Eſtate 
foꝛ ninety nine years to the Earl of Salisbury did commence 
(viz) atter the death of Nicholas and Iſabel, which now in 
event of the Cauſe (Nicholas having no Iſſue by Iſabel) 
falls out to have the ſame beginning and ending with the 
fozmer ; but two Terms at one time cannot be in poſſel⸗ 
ſion fo2 the ſame time; and the Limitation is not that the 
ſaid Manoꝛs ſhall be to thoſe Ciſes, but the Truſt ſeems 
to be reſfrained to the Eſtate of ninety nine years limited 
by the Ded, and to thoſe Perſons ( viz.) Ruſſel, Rich and 
Lake, who ſhould during the Term to them limited, raiſe, 
&c. And where there was no Eſtate, no Truſt could be 
annered, no2 could there be Truſt's of that Eſtate which 
had no being: Jt were to ſuppoſe Accidens ſubſiſtere fine 
ſubſtantivo in quo exiſtat, and. it were Coloratum fine Co- 
lore; and it could not be equitable to make the firſt ninety 

nine years liable to this 5000 J. for there is no ſuch thing 

appointed by the firſt ninety nine years. And the Plain⸗ 

tiff here claims by a voluntary Conveyance without any 

Agreement oz Contract pꝛecedent fo2 the doing thereof ; 

but the Defendants claim upon a valuable conſideration 

of 4000 I. Marriage and Jointure: And tis a hard ſtrain 

to tranſlate a Truſt charged particularly on an Eſtate of 

ninety nine years, which is a void Eſtate beyond the 

woꝛds expzeſs to another Eſtate ; fo2 though in truth Ni- 

cholas might have charged the firſt ninety nine years after 


the firſt 6000 l. charged thereon, yet he did not do it: 
And the mention that the Dads 1651 and 1653. were fo? 
a Poztion of Monp paid, that is untrue, foz no moze 
was paid than what was paid and ſatisfied by the fozmer 
Settlement 1649. : 

The Low Chancello? decreed the contrary, That the 
Truſt of the laſt 6000 l. ſhould be charged on the firſ 
ninety nine years. Fo2 Nicholas fntended the raiſing there- 
of, and had power to charge the firſt ninety nine years 
therewith after the other 6000 1. raiſed, and regarded only 
the Parties intent to raiſe the Bony, though he pitched 
not on pꝛoper means. 


Blit 
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But it was objected, that the Plaintiffs Title being vo⸗ 
luntary, and the Defendants fo2 valuable Conſiderations, 
the Plaintiffs Title prima facie is fraudnlent againſt a 
Purchaler. 

The Chancello2 ſaid, A voluntary Conveyance may be 
good and not fraudulent, and that from the Circumſtances 
of perſons of Honour who are Tfuſtirs,and concluded it not 
fraudulent, 

And though he was pꝛeſt to direct a Tryal at Law on that 
Point, would not do it, fo2 whether fraudulent oz not, it is 
not p2oper fo2 this Court. 

The Defendant being a Purchaſer had no Notice of 
the Truſt on the laſt Leaſe 02 Eſtate fo2 ninety nine years, 
and ſo not bound by it clearly, ſhe no2 her Friends having no 
actual notice: And the rather fo2 that the Deed of 1651. 
was revoaked, and fo is recited to be. And there is inda d 
mention that an Eſtate was to be created to Ruſſel, Rich 
and Lake, and their Heirs, but no mention that there was 
any new Eſtate fo2 nincty nine years to be made to them, noꝛ 
of the Truſt to raiſe the 6000 1. herein mentioned. 

But my Low Chancelloꝛ declared, that there was ſuffi- A Recital of che 
clent notice in Law, 02 an implyed notice; fo2 the Moztgage Decd which 
to Hewet was excepted in the Dekendants Conveyance, does refer to the 
and therefoze they could not be ignozant of the Boztgage, Incumbrance, is 
and ought to have ſeen that, and that would have led notice againſt 
them to the other Deeds, in which, purſued from one to * Purcbalcr: 
-——— ah the whole Cale muſt have bien diſcovered to 
them. 

But againſt this it was objected, that the Oefendant 

could not infoꝛce the Moꝛtgagte to ſhew his aſſurances, no2 
would any Moꝛtgagte ſo do; and when there was only 2000 l. 
due, thereon, which the Joyntreſſes Friends were eontent to 
be charged with, there was no reaſon to enquire further, 
eſpecially into things collateral to the Yoztgagees Eſtate. 
"Beſides, notice to charge a Purchaſer ought to be perfect 
and compleat, and there was no means fo? ſuch notice; fo2 
two things were to be notified, (viz ) a Power to charge 
the oc. and Execution of that Power, of which there 
was no colour, no2 no means to be inkozmed. Foz !ſabels 
power was general to limit the 6000 1. to any perſon 02 
perſons at any time by Died oz Till; ſo the Enquiry was 
uncertain and almoſt impoſſible to find out. 
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Mz. Keck pꝛeſt it much, that it was without Pyeſident, 
that a voluntary Conveyance ſhould be Decr&d againſt a 
Purchaſer fo2 valuable conſideration. Purchaſers were ever 
favoured by the Court. 

My Low Chancello2 was not moved with this Ob⸗ 


jection. 
Philips againſt Philips. 
A Debtor Exe- Icholas Philips the Teſtato2 made his Till, and made 
cutor to the the Defendant Erecuto2, and deviſed divers Lega- 


Tettator, decreed cles, and the reſidue of all his perſonal Eſtate to the Plain⸗ 
to pay to the tiff. The Executoꝛ was Debto? to the Teſtatoꝛ in 400 l. 
Deviſee of the he left ſufficient perſonal Eſtate to pay all his particular 
Reſidue, ec. Legacies. 

The Queſtion was, TUhether the 400 1. being diſcharged 
in Law to the Executoz, ſhould be accounted as part of 
the Reſibue, there being no nied of it to pay Debts oz 
Legacies particularly given; fo2 the Teſfatoz muſt not be 
ſuppoſed ignozant, but knowing of the Law, that by making 
his Debtoz Erecuto2 he thereby diſcharged the Debt, and 
ſo the 400 l. became no part of the perſonal Eſtate, and 
ſo no Reſidue thereof. And difference was preſſed between 
Legatas and Debto2, in which the Debt though dil⸗ 
charged ſhould be Allets, and where it was between the 
— who is in this Cale in effed a Devilck of the 

ebt. 

But the Low Chancello2 diſallowed the difference, and 
decreed fo? the Plaintiff the Reſidue, &c.againſt the Executoz. 
Though it was objected that this Caſe was different from 
fozmer Pyeelidents. 


Gartſide and Elizabeth his Wife, and Ann Rat- 
cliff, an Infant, Plaintiffs, againſt Peter Ratcliff 
and others. November 6. 


Deedsſuppreſſed DE Caſe was, Ann the Mother of Elizabeth and Peter 
and the Lands Ratcliff the -Defendant, agreed that a Marriage 
decreed without ſhould be betwien the Plaintiff Elizabeth and Peter, Son 
Tryal. of the Defendant Peter Ratcliff. The Poztion _ And 

ands 


1 „ 
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Lands of Peter and the Defendant were to be ſetled, part on 
Peter the Father fo2 life, Remainder to Margaret his Tife, 
the Remainder of theſe Lands, and all other his Lands in 
poſſeſſion to Peter the pounger, and his Heirs, free from his 
Incumbzances. The Marriage was had and the Poztion 
paid, and a Deed executed by Peter, purpozting a Feoffment 
to the ſaid Aſes. But Peter the Father by a C11 and 
Trick ſet fo2th in the Bill and pꝛoved, got the ſame again 
into his hands, and burnt 02 cancelled it. 

The Bill is fo2 Relief that the Plaintiff Elizabeth, the 
ife of Peter the younger, map be relieved 3 fo2 the Pꝛoſits 
of one third of the Lands ſetled in poſſeſſion in Fee to her 
Pusband, and the Jnfant to have the other two Parts of 
the Inheritance of all accoꝛding to the Marriage Agra ment 
and Deed in purſuance thereof, Peter by Anſwer denyed 
the Settlement, and Henry the Son did (o alſo, and that 
he had no notice of the Agriement, and made Title to the 
Lands by a fozmer Marriage Settlement on the Marriage 
of Peter the Father, to the Father of Peter fog life, Re- 
mainder to the firſt, ſecond, &c. Sons of Peter, in Tail, to 
the Þeirs Males, &c. ſo as Peter, who made the Settle⸗ 
ment by which the Plaintiffs claim, was but Tenant fo2 
life, Remainder to Peter the Son in Tail, Remainder to 
Henry the Defendant, ſecond Son of that Marriage, and 
to Peter the firſt. And ſo Peter the firſt Son being dead with: 
out Iſſue Male, the Land remained to him. But a Recovery 
was p2ovuced by the Plaintiff, ſuffered by Peter the younger, 
that he objected againſt the Recovery, becauſe the Father 
was Tenant fo? life, and ſurvived not. 

The Plaintiff had a Decree accoding to the Bill, and 
confirmed on Re-hearing of the Cauſe in Hill. 28 Car. 2. by 
the Loꝛd Chancelloꝛ, becauſe the Father ſuppzeſt and got 
into his hands the Triting, which was done fo2 his ad. 
vantage, fo2 he needed not have ſo done fo2 Henry's ad- 
vantage; and where Deeds are ſuppzeſt omnia præſu- 
mentur. 

And the Chancello2 would not allow a Trpal at Law 
whether the Father ſurvived to enable the Recovery oz 
not. 


Sit 


— L— 


* —— — — —„— . KL— 


294 Term. Mich 28 Car. II. in Cancellaria. 


Sir Francis Hill again/t Sir Robert Carr. 
| November 6. 


ATR Robert Carr covenanted with Sir Francis to ſecure 
x J 6oocol. to Sir Francis in conſideration of marrying 
his Siſter. Much Debate was fo2merly whether it was a 
Covenant, and ſo obliging to Sir Robert, o no; and 
Judges aſſiſting, there was a difference in Opinion in the 
Point, that it was a Covenant; fo2 wherecver the intent 
of the Parties could be collected out of a Died fo2 the not 
doing 02 doing a thing, a Covenant will lie: And the 

In what Caſes Chancelloꝛ declared his Opinion to be ſo. And a Covenant 
Action of Co- will lie on a Bond, fo? it pꝛoves an Agreement. And fo? fur- 
venant will lie. ther Security a Fine of certain Manozs to be levyed by 
/ Sir Robert, and a Decrie was pꝛonounced acco2dingly. 
Decree for Se- But on Re-hearing it was queſtioned whether the Decrck 
curity of the ſhould be fo2 the Fine to be levyed p2eſently, oz till the Ac⸗ 
Mony which de- Count betwien Sir Robert and the Plaintiff ſetied; fo2 
pended on Ac- Sir Francis had received ſome Mony. And it was pꝛeſt by 
count, whether the Defendants Counſel, that till the Account paſt, the 
me Securiry aal Duty was uncertain. 
the Accomm adly. That Sir Robert by levying a Fine Tenant in 
ſtated. Tail ſhould ſubject his Eſtate to other Judgments and 
Statutes. Jt was anſwered, Security ought to pzecied 
Payment ; and if he were ſubject to other Statutes they 
were his own Debts; And his Act ought not to p2ejudice 
Sir Francis, who was intitled to have a Fine by Sir Ro- 
bert his own Covenant, and there was no reaſon the Court 
ſhould hazard the Pſatntiffs Debt, leſt Sir Robert ſhould 
be made ſubject to other Debts. 

But the Lowd Chancello2 declared, as he after decreed 
fo2 the Reaſons, ut ſupra, that the Fine ſhould be reſpited 
till the Account ſetled. 

It was objected, that Sir Robert being Tenant in Tapl, 
if he (ould dye befoze the Account ſetled, the Iſſue in Tayl 
will not be bound by the Decree. 

Covenant to But the Low Chancelloꝛ anſwered, that the Covenant 
levy a Fine, and being to levy a Fine upon valuable conſideration, and a 
a Decree that he Decree in purſuance thereof, the Decree will bind the Iſſue, 
ſhall ſo do,binds ſeeing the Father of Sir Robert had power by Fine to bar 


the Iſſue in 
Tail, the Iſſue. 


And 


> 
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And another Matter was, the Dekendant was left to his 
Remedy at Law on the Land by wap of Covenant, to re⸗ 
cover (uch Damages only as he had ſuſtained by not ſetling 
the Joynture on his Mike, though ſhe was now dead. 

And we objected, that this Bond was fo2 the Mikes ad⸗ 
vantage in Truſt fo? her. 


The Lord Kennoule againſt the Earl of Bedford, 
and others, Truſtees of James Earl of Carliſle, 
whoſe Heir at Law the Plaintiff was. De- 
cember 19. 


DE Caſe was, The Earl by his laſt 771ill deviſed his 

| Debts to be paid by his Lands in D. and if thoſe 
ſufficed not, by Sale of his Lands in S. and if thoſe ſut- 
ficed not, by Sale of his Park; and if that ſufficed not, 
by ſale of his Lands in Waltham, and deviſed that the 
Plaintiff ſhould have 600 l. per annum, during his life out 
of his Lands in Waltham. The Truſtees (old D. and 8. 
and a great part of his Lands in Waltham, and patd the ns out of 
Debts 3 but the Park was not ſold; but the Lands in „ hich an Annu- 
Waltham not ſold are not ſufficient to anſwer the Annuity jcy is iſſuing fold 
which was 4coo l. Arrear. Jt was pꝛaped that ſince Wal- for payment of 
tham Lands were ſold inſtead of his Pack, that the Park Debts, it was 
might be ſold to ſatisfie the Arrears, which was ordered decreed to be 
accoꝛdinglp, and the Yony to be ſo applyed. But there aroſe — _ 
ſoine Impediment in the ſale by reaſon of ſome Title petenden 2 eee 
to the Park by ſome who were no Parties to the Bill ; 
and thereupon however the Poſſeſſion of the Park was de- 
cred to the Plaintiff againſt the Truſtees, and all the Pꝛo⸗ 
fits of Waltham Lands unſold, 


Freeman againſt Goodham. December 19. 


DE TUtfe when ſole, bought Goods koz Yony, and The Husband 
JI after married, and dyed. The Goods came to the charged with 
Husbands hands after her Teath, but the Debt remafned Debts of the 
unpADd, Wife for Goods 
The Bill by the Plaintiff, the Treditoz, was to diſcover ® che Wite. 
the Goods, and a Oemurrer thereto, which was over ruled 
by the Lozd Chancelloz, who with ſome earneſtneſs ſald he 
would change the Law in that Point. 3 


D E 
Term. Sanct. Hill. 
Anno Regis 28 & 29 Car. II. 
I N 


CANCBLiILARKI A. 


Pain againſt ........ January 18. 
The Husband Bill by the Plaintiff againſt the Hugband and 
pleads: His Wife Wife , Daughter of the Plaintiffl. The Hus- 
will not ſwear band put in a Plea in the name of him and his 
fo if, | Wife, and (ſwears to the Plea; but the Aike 


would not be won. The Husband moved that the ]lea 
might be accepted, ſuggeſting that the TUife did it by Com- 
bination with her Bother, 

Owered that the Plea ſtand as fo2 the tdusband, and the 
Plaintiff to pꝛocted againſt the TUife. 


Ford Lord Grey againſt the Lady Grey and others. 


Et e contra, 


The Father pur- Wund Lozd Grey had Iſſue Thomas his eldeſt Son, 
chaſeth in the and Ralph his ſecond Son : William the Father 
Name of a Son fo 13000 l. purchaſed the Manoꝛ of Gosfield in the Name of 
— it Thomas and his Heirs, and he enjoyed it, and took the Rents 
5 an ien and bought other Lands adjoyning in his own name, and 
Tut. Added them to the Park, and incloſed them therewith, and 
owned all as his own ſometimes 3 and Thomas declared 
ſeveral times, that the Bano2 was his Fathers, not his, oz 
to that effeg. But on the other ſide divers Speeches of his 
Fathers were pꝛoved, that it was his Sons, and the Son by 
bis Till gave the Manoz to his Father fo; Life; and di⸗ 
vers Speches alſo by the Son and Father that the Mano2 
was Thomas his Manoz, and the Father p20ved the ſata 


Will, being Executo :). The 
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The Queſtion was, Chether the Purchaſe was a Truſt 
fn Thomas fo2 the Father, 02 an Advancement by the Father 
to the Son. And decreed an Advancement, not a Truſt, And 
whereas the Father did after the death of Tho. convep Gol- 
fie d aud the other Manos in Truſt to raiſe 20001, fo2 
two other of his Szandchildzen, Ralph and Charles, Gosfield 
was not liable thereto. 

Another Queſtion was: Ralph Father of Ralph and 
Charles, and of Ford, did make a Conveyance of Gosfield to 
Truſtees and their Þeirs, to pay his Debts and Lenacies ; 
and after fo2 perfozmance of his Till, und at the ſame time 
made his TUill, and thereby did deviſe the Truſters to pay 
2000 l. apiece to Ralph and Charles, and alſo 6000 |. to Ka- 
tharine his Daughter, the Surplus after to his Heir Ford, 
and made his Titre one of the Oefendants Executrir, but 
gave her not thereby in Terms the perſonal Eſtate, but Perſonal Estate 
only made her Erecutrir 3 and deviſed that his ſaid thy in aid of the 
Childzen ſhould releaſe to his Executrir all ſuch Adions and Heirs. 
Demands of his perſonal Eſtate to his Executrix. Now the 
Queſtion was, whether the Executrir ſhould be lyable to the 
Legacies of the Childzen in aid of the Heir, who had the 
Surplus of Gosficld that was to be ſold ? 

As tothe Creditoꝛs it was agreed, ſhe muſt be {table ; but nd, devigd 
as to the Childzens Legacies there ought to be no ais fog for payment of 
the heir; fo2 when the Legates were by the ik to releaſe Debrs and Lega- 
all demands out of, 02 to the perſonal Eſtate, they could cies, the perſo- 
make no demand out of it, which chews his intent, that nal Eface (hall 
therefoze as to the Intereſt and Legacies the perſondl Eſtate be fit applyed. 
was to be diſcharged, and the Erecutrir to enjoy the Eſtate 
free againſt them, and therefoze the Veir not to charge the 
Erecutrir as fo2 thoſe-Legacies of which he diſcharged his 
Executrix, eſpecially having'otherwiſe pzovfved fo2 their ſa- 
tisfaction. And the Surplus to the Heir is expeſlp after 
Debts and Lagacies paid; therefoze not befoze, -- 

Againſt which it was fatd, that regularly the perſonal E- 
ſtate muſt aid the Heir, and an implyed intent muſknot with- 
out clear Expꝛeſſion alter the equicabie general Law. 

And there were other Reaſons fanthe Releaſe tu be given: 

(viz.) The Eſtate was in the Province of York, Iyable to 
the Childzen fo2 Poꝛtions. 

The Loꝛd Chancello decreed the perſonal Eſtate to be ac. 
counted fo? in aid of the Heir in o2der to aid him fo2 what he 
ſhould be charged withal, not only as to the Creditoꝛs, but as 
to the Legacies charged on Gosfield (viz.) the 5000 l. to the 
Younger Childzen. Q g DE 
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Boynton againſt Sir Robert Sprignal. July 3. 


Term conveyed on Truſt to be void on purcha- 
ſing and ſettling on Sir Sprignal fo2 life, and 


after to his TUife fo? life, with Remainder over 
of an invefeazible Title, and not Tithes, &c. 
and this Truſt was declared by Deed indented. After the 


Pusband accepts of Lands in Buddington, part of the 


Lands of the Loyd Craven, and deſires the ſame in lieu 
and ſatisfacion of what was to be done. 

The Lozd Craven on Reſtauration of the King enters. 

The Lozd Chancelloꝛ decrees the Truſtees to ſurrender 
the Leaſe to the Purchaſer of the Lands which were aliened 
by Str Robert Sprignal. 

Note. A Truſt by Deed interpzeted to be ſatisfied by 
the Lands of a bad Title, tho the Deed of Truſt be of an 
indefeazible Title, on pot of Diſcourſe, and mention 
that the meaning was to ſettle Delinquents Lands; and 
the Feme Covert bound by Agreement of the ugband. 


Needler 
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Needler againſt Deeble. July 12. 


D2tgagee ſued the Boztgago2 to pap, oz be foze- The Mortgagee 
cloſed of Redemption. An Account was direged and bound by the 
ſetled befoze a Maſter; and now a ſubſequent Boztgagee, — — 
whoſe Haoftgage was made befoze the fozmer Bill was ex. yr... 
hibited, ſued the firſt Boztgagee and WYozgago? to have a Mortgagor. 
new Account, ſuppoſing the koꝛmer Account to be falſe, and | 
made by conſent and fraud; but did not inſiſt on any par- 
ticulars, as in ſuch caſe he ought. 

The Lozd Chancelloz declared that the Account ſhould No mvelling in- 
bind the ſecond Poztgagee without farther Examination, to an Account 
ik the Fraud and Colluſion were anſwered ; fo2 the firſt ſtated, but by 
MWoztgagee did all he could, and is not bound to ſeek after charging of par- 
the ſecond Moztgagee; fo2 then it ſhould be in the power *< 
of the Moztgagoꝛ to make the Aſſurance uncertain and end- 
leſs to the Moztgagee. It ſhall ſuffice to deny the Fraud 
and Colluſion. 


Ag 2 | DE 


Mony brought 
into Court im- 
be zelled. 


Lands and the Aſſignment of the Decree defeazanced fo 
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Ayloft againſt Fanſhaw. October 15. 


D E Remembrancer of the Erchequer takes 

Mony bought into his Office by Oꝛder of Court, 

and ſpends it, and dieth; the ſucceeding Officer 

fearing to be charged with the Mony (viz. that 
his Office would be ſequeſtred (viz.) till the Mony made 
god by the P2ofits thereof) ſues the Party who ought to 
pay the Debt ( viz. ) the Defendant Fanthaw, who 
was bound with the Low Fanſhaw to the Lady Kent , 
upon account of which Debt the Mony was bꝛought into 
Court, and which Defendant was Erecutrix, &c. to the 
Party, the late Remembzancer, who miſ-employed the 
Monp. And a Demurrer to this Bill was diſallowed, 
and the Plaintiff might pꝛoceed in Chancery. 


Barns againſt Canning and Piggot. 


Bill was exhibited to redeem a Yoztgage againſt 

Canning. Pendente lite Canning conveyeth his Lands 
in queſtion to Piggot, fo Mony. The Cauſe being bꝛought 
to hearing, and a Decree foz Canning, and enrolled ; 
Canning being to bozrow Mony of Barns, gave him a Con- 
veyance of Lands, and aſſigned the benefit of that De- 
cree, which were both ( viz.) the Conveyance of the 


Pap- 


— — — — —_ 


Barns parted with the Monp, till that as well the Aſſign- 
ment of the Oecree as the Aſſignment of the Lands were 
made, the Lands without the benefit of the Decree being 
not of value ſufficient foz the Security. Barns offered in 
Court to reſign to Piggor and Canning both Land and De: 
cree on payment of Debt and Damage, and inſiſted that 
Piggot coming in pendente lite could not in Cannings Name 
no2 his own, fue a Bill of Review. Barns Suit was to 
ſet aſide a Releaſe of the Oecree which Canning had made 
fo2 no conſideration. 

The Chancelloz difliked the purchaſing of Decrees, and He is mad that 
laid he was mad that would do it: Yet if the Plaintiff had will purchaſe 
it, he would not avoid it, but made the queſtion to be, Luhe · Decrecs. 
and Supplementary Security, and not an Ouginal Secu - Decree a collate- 
rity, and ſo took it to be, and diſmiſt the Plaintiff. ral ſupplemen- 

Sir Robert Auſtins Caſe, who purchaſed and paid the tary Security. 
ſame day that the Bill was erhibited by Culpeper, pet loft 
his Purchaſe, having no notice of hts Suit. 


Pit againſt Pidgeon. November 26. 


Et & contra. 


Devileth that 300 l. be paid to his Child which he Deviſe of 300 l. 
„ ſhall have at the time of his death; and if he to the Child he 
have none, then to his Siſter. Afterwards three Childzen are ſhall have at his 
bozn to him; then by a Codicil he deviſeth 200 l. to each _ * 
of theſe Childzen to be patd at their reſpective Ages of e Chicken, 
twenty one years. 


Then makes a 
The Lozd Chancelloz decreed, tho the 300 l. be deviſed Codicil, and 


to the Child, &c. and nom there be thee the Deviſe is not gives cach 
void fo2 uncertainty, but all thꝛee Childzen ſhare in it, 200 l. a- picce. 
ano that the Devile of 200 1. being without woꝛds ſignt- 

fying the lame to be of their PoXtons, no2 any thing one 

way 02 another to revoke oz affirm the fozmer Gift of 300 |. Legacy and Ac- 
it thail be taken by way of accumulation, and the Childzen umalation. 
ſhall Have both Legactes. h 


Butcher 


F 


— 
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Butcher againſt Hinton and Short. December 5, 
Sbort was not brought to Hearing. 


indebted to Hinton a Banker, in a Bond of 12000 l. 
fo2 payment of 6000 l. in October 1675. That Monp being 
due, Hinton in December 1675. was called upon by his 
Creditozs impoztunately fo; great Sums of Mony. Þe re. 
quires Butcher and Short to pay him; whereupon they and 
Hinton agree, that foz 20001. they will become joyntiy bound 
fo: ſo much to Hintons Creditozs, and fo2 40co l. reſidue 
each to be ſeverally bound to Hiatons Creditozs ( viz.) each 
fo2 2000 l. and not joyntly 3 and Hinton gave a Receipt fo; 
6000 I. under Hand and Seal to them, and agreed to de⸗ 
liver up the Bond of 12000 l. And being asked fo? it, et- 
cuſed the pꝛelent delivery of it, becauſe of the pꝛeſent hurry 
of buſineſs, but would do it. The Bonds to the Credf- 
toꝛs were accodingly entred into. The Agriement prout 
p2oved by thx Witneſſes. The Bill was to have up rhe 
Bond of 12000 l. fo2 Hinton in favour to Short endeavoured 
to charge Butcher. 

Hinton in his Anſwer confeſt the Agrament, but that it 
was qualified, and part of the Agra ment was, that Hinton 


Tx Caſe. Butcher and Short Partners in Trade were 


ſhould be counter-ſecured by their Bonds againſt the Cre⸗ 


A voluntary A- 
greement not 
obliging in E- 
quity unleſs all 
be performed. 


, 


ditozs to whom he was bound, and that he was dampnitied 
fo2 want of ſuch Counter-ſecurityz fo2 that he had been ſued 
and foꝛced to pay the Creditozs 3000 l. and pꝛoduced the 
Bonds whereon he pald the Mony cancelled; but he had 
no Witneſs that pꝛoved expꝛeſly that part of the Agreement 
touching Counter ſecurity, but pꝛoved four Bonds of Coun- 
terſecurity ſealed, & c. and left with the Scrivener, but not 
to be delivered till Matters agried by Hinton and Butcher. 

The Lozd Chancelloz, Take it fo2 granted, that what 
Butcher did he agreed to do; 02 elſe he would not have 
done it. 

The Counſel fo2 the Defendant inſiſted, that the Agree- 
ment being voluntary, unleſs all that ſhould have been per⸗ 
fozmed were perfozmed, the Defendant ſhould not be bound 
thereby in Equity, and his good Security taken from him. 

Churchil. The Plaintiff fails in not paying no2 giving 
Counterſecurity. 


E contra, 


— 
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E contra, Jt was ſaid, that the Agrament was to give 
Bond, not to pay the Mony; fo2 the Bond once given binds 
to payment, and the fatfler of Short to give Security may 
not prejudice Butcher, who did: And the Caution to the 
Scrivener muſt be intended of the relate to, not the delt- 
vering up the 12000 l. Bond; fo2 no Reaſon to counterſe« 
cure and become doubly bound fo2 the lame Debt, but ought 
firſt to be diſcharged of the old Bond and Debt. 

The Low Chancelloz. This Debate aſſures me that 
Short has failed, oz elſe the Contention is vain 3 and the 
Agrement not being fully perfozmed, J cannot take away 
Hiatons legal Security and pap him with Parchment; and 
Hinton had little avail by the Agreement, being bound in 
the new Bond. 


Vanacres Caſe. December 20. 


as indebted to B. Vanacre in 7000 l. and to C. and 
others in 300 l. and became Bankrupt. B. ſued at 
Law, and had Judgment, and by Fieri fac. 23000 l. by Goods, 
but knew nothing of the Bankrupcy. C. (ſued out a Com- 
miſſion of Bankrupcy, and had thoſe Goods that were taken 
in Execution aſſigned, and fo2 ſome of them bzings an Acfion 
of Trover againſt B. and hath Judgment and Execution to2 
50 l. 02 thereabouts. B. dyeth, and the Aſſignee of the Com- 
miſſioners bzought an Action of Trover againſt the Erecu- 
to2 fo2 the reſt of the Goods, and recovers 500 l. and hath 
it, and then bzought a Bill in Chancery fo the reſt of the 
Goods againſt the Erecutoz, as in Caſe of an Erecutoz, 
who commits a Devaſtavit, and dyeth, his Erecutoz ſhalt be 
charged here,tho he cannot be charged at Common Law. 

On the firſt Hearing an Ower was d2zawn up, that the Peti · Creditors co 
tioner and other Creditoꝛs ſhould come to an Account and po come to an Ac- 
po2tionably have ſatisfaction out of the Eſtate not recovered, count, and to 
(Uhereupon the Caſe came now to be reheard and ſo odered. have proporti- 

The Lom Chancelloz, The Ower is not well grounded, ©" atbiaci 
This is not like the Caſe of a Devaſta vit, uherein in time the pg... ot e. 
Common Law will be altered. J chould not in this Caſe orcrcd. 
have decreed the Executozs to account, but grounded my ſelf 
on aConſent, and that was, that the whole Oebts and whole 
Eſtate be on all hands accounted fo2, comprehending the 
Monp recovered, and pꝛopoztionably divided. | 

Then Coſts was pzayed to be, fo2 that the Erecuto!s 
fhould pay Contribution Monp; but decried —— 

ote, 


— — 


. 


* 
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Antiquity of a 


Statute anſwered 


Note, The Executoꝛ in Caſe of a Devaſtavit is in nature 
ofa Truſtte of an Eſtate. The Teſtatoz here is a Purcha⸗ 
ſer, to which the Executoz is no way lyable. 


Willoughby againſt Pernc. December 21. 


ÞE Bill was to be relieved againſt a Statute of 

26 Eliz. 94 pears old, by the Þeir,againſt a Leaſe of 60 

years made by the Anceſtoz, fo2 A. in Truſt fo2 40 1. a year, 

to a TUife fo2 a Joynture, the Þeir claiming by another Sta- 

— _ to the Leaſe in Truſt, ſo as the Leaſe could not 
urt him. 

The Wife to p2otect her ſelf againſt the Statute pendente 
lite, after the Bill exhibited, pꝛocured an Aſſignment of the 
firſf Statute, and ſet it kozth by Anſwer. Againſt which, 
Pꝛoot was made by the Plaintiff, that the Defendant, (viz.) 
the pꝛeſent Husband, who married her when a UWiidow, had 


by being proved after the Bill fo2ged and falſified the Church Book, where- 
and Intereſt paid by it would appear that the Statute was not acknowledged 


by the Beſafl, as the Defendant pzetended, and who after 
the Statute purchaſed the Land, but by the Belail of the 
ſame Name. And that William the Beſail was an Jnfant, 
(viz. ) of (ſixteen years, and ſo it was to be pꝛeſumed, that 
after ſo long time, that his Father, and not he was Cog: 
ni302, and then the Land not being ever in the Beſatl, his 
Statute could never affect the Land; and the Equity of the 
Plaintiff was on the Antiquity of the Statute, becauſe of 
the falſity of the Oefendant. 

The Plaintiffs Evidence of his defence at Law is ſup- 
pꝛeſſed, and the Defendant having (wom in his Anſwer he 
knew not of the Statute of 26 Eliz. till ſuch time, that was 
alſo p20ved falſe. The Defendant p2oved the Leaſe and 
Jopnture and Payment of Jntereft till 1644. and then 
Agreement to fozbear Extent till 1658. and then a Mi⸗ 


. nozty. 


The Low Chancelloz, This Statute being pzoved, and 
Intereſt paid, the Antiquity is anſwered, and a Pan ſhall 
not be arraigned out of his Eſtate 3 and it is not material 
what was given 02 paid; fo2 if he paid nothing the Heir 
ſhall not p2ofit Himſelf by it. But a P2opolal being made 
by the Defendant, time was given to the Plaintiff to accept 
it, 02 bp dilmiſt. 


D E 


——— 


„ 


4 — — yams 


— — — 
—— —— — 
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CANCELLAKIA, 


Stock againſt Denew. 


Y E Defendant libelled in the Admiralty Court of 

Dover againſt the Ship called the, &c. and ſug: 

geſted himſelf Owner, and that the Ship was 
unlawfully taken from him at Sea; and the Ship 

coming into Dover Road and arreſted, one Parlivan came 
& pro intereſſe ſuo pleaded to the Pꝛoteſs of the Admiralty 3 
That during the Mar between England and Holland, a 
Dutchman (naming him) by virtue of a Commiſſion from 
the States, tok the Ship and ſold it to him, and thereupon 
the Plaintiffs Stock and his Surety did give a Bond to 
pay the Condemnation Mony. On final Judgment of that 
Court the Ship was there appzaiſed, and Sentence fo2 the 
Plaintiff, becauſe the Defendant failed in prof; and the 
Defendant appealed to the Duke of York (Chief Admiral 
of Dover) and a Commiſſion by the Duke to hear and 
ſentence, &c. and therein the Appellant proved the Com⸗ 
miſſion to the Outchman and Captain, and had Sentence 
foꝛ her. But the Bond being put in ſuit at the Common 
Law, the Defendant pleaded the Sentence in the Appeal. 
But the queſtion there was, TWUhether the Appeal was we? 
brought, becauſe it was not ſuffictently (et tfo2th that the 
Duke had Jurisdicion of the Judges in Camera Scaccarii 
Rr (fo 
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(fo? there it was depending by TUrit of Erro2) directed 

ſearch to be made fo2 Pꝛeſidents of Appeal to the Duke as 

No Appeal from Admiral, but none could be found. The Defendant erhi- 

| the Court of hited his Bill in Chancery, and finds there no relief, fo2 

1 . he deſired there to examine his CCiitneſſes, and to have a 

| 5 al. Conuntſlion fo2 that end. But in regard the Appeal was 
not brought in time, pꝛevailed not. 

The Plaintiff petitioned the King on the whole matter, | 
and p2ayed a Commiſſion of Review of the Dover Sentence; 
and the Dutch Agent oz Ambaſſado2 interpoſed therein; | 
and it being Buſineſs of State, and relating to Articles 
made on the Peace, An Der was made by the King and | 
Councel, that the Parties ſhould go to Trial, and the | 
pꝛoperty be inſiſted on (viz.) in effect, whether the Ship 
was {awfal Puze oz no, in an Action of rover. Stock 
thereupon moved in Chancery to ſtay Pꝛoceedings on the 
Judgment at Law till the Trial, which was granted, it 
being a matter of State, and of which the King and Coun: 
cel had taken notice. But Stock deſired the Oepolitions 
of TTlitneſſes taken in Chancery and Dover Court, and 
that the Commiſſion from the Ouke might be uſed at the 
Trial. By Ozder of Chancery thoſe of Dover and in 
Chancery were yielded to; but oppoſition was made to the 
Depoſitions by the Dover Commiſſion, becauſe they were 
coram non Judice. 

The Lozw Chancelloz denied the uſe of them fo2 that 
reaſon. But the Plaintiff (hall. not therefoze lole his 
Cauſe, if he can pet make poof, tho he miſtook his way; 
and the-Caſe concerns matter of State, and therefoze he 

ſhall have a Commiſſion to pꝛove his Cauſe if he can. But 
the Plaintiff ſhall bzing the Mony into Court. 

Condition of a Note, Jt is admitted at Law and in Chancery, That 
| Bond to pay the tho the Condition of the Bond was to pay the final Con: 
> hnal Condem- demnation ok the Court of Dover, pet if the Appeal had 
| — . — been right, and the Sentence at Dover repealed, the Plain- 
| r tiff ſhould be eaſed of the Bond. The Injungion was 
ö | | * continued till the Trial.] 


—— — —— — — — — 1 — 
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Anonymus. April 18. 


Commiſſion of Bankrupcy was taken out againſt 

A Thomas Forth the 17th of Nov. 1676, but poſe: 
cuted only by 92s. Ruſhworth ; the other Credt- 

toꝛs conſenting that Execution ofthe Commiſſion 

be foꝛboꝛn a month, but Ruſhworth did not conſent no; 
knew thereof, but herſelf pꝛoſecuted, and ſhe ſued Mead, 
who had poſſeſt the Eſtate by Aſſignment of the Bankrupt. 
And it was inſiſted at the Trial, that Forth, who was the 
Bankrupt, was not ſo; and after ſhe had a Uerdia, and 
the four months were out; thzee weeks after ſhe petitions 
to be admitted into the diſtribution, and now would contrt- 
bute to the Charges, the ſuſpenſion of executing the Com- 
miſſion having been ſo oꝛdered by the Chancelloz; and now 
directed to be admitted into Contribution by mp Lozd 


Chancelloz, 
The Lady Turner againſt Bromfield. 


DE Plaintiff being to marry Aſton, it was agreed 
between Sir William Aſton and Mz. Ewer the Plain⸗ 

tiffs Father, that 2000 l. Potion (hall be paid, and 3co 1. 
per annum ſettled fo2 the Ladies Jointure. And the Lands 
in queſtion, in oder thereunto were leaſed to Stephen Ewer 
and Nicholas Ewer, fo2 99 pears if the Plaintiff lived fo 


long, and Stephen and Nicholas redemiſed the Lands to 
Ne 2 Aſton 


„ 


—— 


Whether a truſt Aſton fo a leſſer Term, rendꝛing 300 l. Rent per annum. 
of a Term for The Poztion was paid on the Marriage, and the Inheritance 


the Wife be diſ- 
poſable by the 


Husband, 


The Husband 
cannot {ell the 
Wifes Jointure 


by a former 
Husband, 


ſetled on the Pusband; the Þugband died, the Plaintiff 
married Sir Edward Tuzner, and be fo2 valuable conſide⸗ 
ration ſoſb all his Eſtate at Law and Equity which he had 
in bis oon 02- his Cites Right, and thoſe under whom the 
Detendants claim, and made a Jointure of other Lands of 
200 l. to the Plaintiff, who exhibited her Bill fo2 the 3001. 
per annum, and ſhe is Erecutrir to Nicholas Ewer {urviving 
Truſtee. The queſtion was, Thether the ſale by Sir Ed- 
ward Turner, her ſecond Husband, ſhould bar having the 
— fo2 there was no Agreement fo2 that to bar her 
rſt. 

But it was luũſted on, That tho the firſt husband might 
not alien, the ſecond might; koz it was no moze than if a 
Mike were Ceſtui que truſt of a Term, the husband might 
ſell, which was laid, he might, fo2 tho a thing tn Action was 
not vendible at Common Law, yet is every day otherwiſe 
in Equity, 

The Low Chancelloz agreed, It a Husband make a Leaſe 
fo2 years in Truſt fo2- the Nlike voluntary, and he leils, 
this may bind the TUife, beeauſe of the Fraud. But where 
a Truſt fs created foꝛ a Mike, as here in this Cafe born tide, 
the Husband can in no wiſe bind the Mike, unleſs where 
ſhe is examined, as in a Fine, 02 in this Court; eiſe no 
Man ſhall be able to p2ovide fo2 TUſife oꝛ Childꝛen. And he 
had no regatd of notice, oz not, to the Purchaſer, tho 
in the Caufe, no2 to the lecond Jointure. And decreed fo? 
the Plaintfff ; and a kozmer Preſident in Point was ſhewn. 

Becauſe then there ſhould be a petpetuity of a Term; 
and tho there be difference in wozds when Lands of Free: 
hold are deviſed to one fo2 like, the Rematnder afterwatds 
to his Heirs immediately, and when a Term ts ſo deviſed, 
the difference is in wows 3 and new Eſtates, Jointures 
and Settlements are of long Terms: And a ſimilitude is 
between them, &c. 
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Civil againſt Rich. January 24 & 25. 


DE Queſtion was on a (Utll,whereby after other au the rect of 
Bequeſts this Clauſe was added, (viz. Item, my Eltate I give 
All the reſt of my Lands, Goods and perſonal to A. B. to give 
Eſtate I give to A. B. on Truſt, to give my Chil- to m Children 
dren and Grandchildren according to their Demerits. The _ — 
Teſtatoꝛ dyed: The Deviſe, who was Peir and Executoꝛ, „ — — 
gives the Land to one omitting the reſt, And the Que: tits. 
ſtion was, Ik that was a diſpoſition accozding to the Truſt, 
and was much argued. 

The Loꝛd Chancelloz. J take it fo2 a Rule, that where- wherefoever 

ſoever there is a demand in Law o2 Equity, there muſt be a chere is a De- 
certainty of the thing demanded to be adjudged 02 decried 3 mand there muſt 
here it is left both fo2 the time when the Demand ſhall be bes cenie of 
made and to the Sum 02 p2opoztion of the Lands, and ** gs le 
here is by that means an uncertainty of the Parties to ; 
whom he may afterwards have moze o2 leſs G2andchildzer. 
J ſit not here to make the Mills ok Men, no2 to interpꝛet 
them farther than the Mills go; and therefoze as to the 
Settlement ok the Lands on one and not on all J cannot 
alter; Jt is clear the Childzen are not to come in by the 
Till immediately, but by the dd of the Deviſee > and he 
1s to give 02 diſtribute accoꝛding to their Demerits 3 there- 
foze he is Judge; and dilmiſt the Bill as to that. . 
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Deviſes to his De remembeed ſeveral Caſes in this Court, (viz. one 
Wife to difiri- ADjuDged by himſelf, where the Þusband of a ſecond Mike 
bute among his having two Daughters by the firſt, deviſed his perſonal 
Children during Eſtate to his Wife to be diſtributed among the Daughters 
herWidowhoo® during the Wevowhood of his Clitg, and dyed ; ſhe mar- 
ine marries, *" rted again; aid afterwarys*gave the whole to one of them, 
0 good. in that Cale the other was reite ved becatiſe the power of 
diſtributing during her TUidowhood did determine upon her 
ſecond Marriage, and a Truſt may be annexed to a Power 
02 to an Effate with Power, | 
Deviſes to his Oe alſo remembzed a Caſe between ****** and 
Wife in hope in the Low Egertons time, where one poſſeſſed of Leaſes 
. leave it fe; years deviſed them to his Mike, and hoped ſhe would 
Trot Sou no jeave them his Son, and dyed. Pet ſecond Pushand grant- 
l ed the Leaſes away; the Son ſued to be relieved, but was 
diſmiſt; fo2 it was no Truſt foz the Son. 

And in the pzincipal Caſe, he ſald, though they amounted 
not to give the Plaintiff the Lands, yet the woꝛds were not 
idle, but put a reſtraint on the DOeviſce 3 fo2 though he 
might give the Lands as he did, yet he could not give 
them in Poſſeſſion oz Remainder to any Stranger, but 
only to the Family. 

Then another Queſtion aroſe touching the Perſonal E⸗ 

Whether the E. fate» wherein the Point was, That a Citizen of London, 
Gate which a being reſiduary Legate, dying, whether this being but a 
Citizen hath as Legacy, which till Election reſted prima facie in the Lega- 
Executor to tir, not as Legatte, but as Erecuto?, (fo2 he was Ere- 
another, be lya- cuto2) and the firſt Teſtatoꝛs Eſtate, which remains in the 
ble to the Cu- Erxecuto? as Executoꝛ, ſhall not be ſubjecx to the Cuſtom as 
ſtom. the Executoꝛs own Eſtate. 

The Lo2d Chancelloz decr&d the contrary, and (aid, J 
will make Eleaton fo2 him. 


Clark againſt Danvers. January 28. 


Amuel Wats G2andfather of the Plaintiff, took a Co: 

x Y pyhold Eſtate in Reverſion fo2 there Lives: And the 
Copy was to Elizabeth Mother of the Plaintiff, and to 
JS. and Danvers ſucceſſively, Elizabeth was made the Pur⸗ 
chaſer ( viz.) Et Eliz. dat pro fine 41. By the Cuſtom of 
the Manoz the firſt taker map bar the Remainder. Danvers 
the Defendant was Godſon to the (aid Samuel, Elizabeth 
the firſt taker, and J. S. dyed, Danvers is — the 
Opp⸗ 
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Copphold was decre&d to the Plaintiff, Heir and Executo2 
to Elizabeth; fo mp Lo2d Chancello2 held, that though 


Samuel paid the Fine; yet when by his Conſent Elizabeth 
was made Purchaſer in the Copy, it ſhall be taken as all 
one as if ſhe had paid it. And ik co, it ſhall be intended 
that all the Eſtates in Kemainder were in Truſt koz her, 
and ſhe hath Power, as by the Cuſtom, ſo by the Truft, as 
Ceſtuy que, Truſt to diſpoſe of them. 

Sir Francis Winningron objected, That however the 
Plaintiff was not intituled; fo; as Heir 02 Erecuto? ſhe 
cannot be intituled to the Truſt of a Frechold fo? Life. 

The Low Chancelloz. Tho ſhall have it, &c. 


Gold againſt Canham. January 28. 


Old, Lee and Canham were Jartners in a Trade 

at Leghorn ; upon Account they diſſolve their Part⸗ 
nerſhip, and Gold had his ſhare ſatisfied him out of the 
Stock. Many years afterwards Gold had occaſion to re- 
ceive 500 Dollars at Leghorn, which was to be paid him 
ko: Merchandize by A. B. another Stranger, which no way 
related to the Partners Trade. The 500 Dollars were 
conſigned by Bill dzawn on Kirk by Canham payable to 
Gold, to be received fo2 his uſe, and Gold received them. 
Canham ſued at Law fo2 the Oollars. Gold ſues here to 
be relieved, and inſiſts that he ought to detain the ſame, be- 
cauſe when the Partnerſhip was diſſolved, Canham did co- 
venant to ſave him harmleſs from all Loſſes and Damages 
due 02 which might be due, 02bzought on, 02 which might 
o; ſhould happen to him the ſatd Gold in relation to his 
part; and that long after the diſſolution of the Partner- 
ſhip he was ſued by the Duke of Tuſcany fo2 Cuſtoms un- 


Truſt of a Free- 
hold for Lite de- 
creed to the Heir, 


paid at Leghorn, foz the Goods which belonged to the Reteiner of Mo- 
Joint Trade, which amounted to 60 l. and Coſts, which he »y in his Hands 


had paid, and therefoze inſiſted to retain to pay himſelf out 
of the Oollars. 

Pz. Attozny Jones. The Partnerſhip was long ſurren- 
dꝛed (J think he (aid fourteen years) in all which time we 
have nothing to do with Gold, and the 500 Dollars is paid 
only to our uſe, and no relation to the Partnerſhip. And 
the Covenant to ſave harmleſs is no Debt, but only reſts 
iu Damages. And to the Sentence in Law we are no 
Party,no2 ever acquainted withit. And by what W 
aint 


for ſatisfaction 
of a Contract 
to fave harmleſs. 


—— 
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faint defence made by Gold the Sentence was given, we 
know not. And it is moe pꝛobable when Gold had his 
Mony in our Hands, he on deſign to pay himſelf out of 
our Monp in his Hands made faint oz no defence. And 
its impꝛobable that the Dukes Officers ſhould be ſo long 
negligent of the Dues to the Ouke, and the Plaintiff ſhould 
have given notice to the Defendant. 

The Low Chancelloz, Whether the Bill of Exchange 
was befote oz after the Sentence doth not appear. 

M2. Attozny objected. This is like a fozeign Attachment 
to pay due on one Account, 92 occaſion out of another, and 
the Mony is not due from Canham only, but alſo from 
Lee, till at laſt it was anſwered, that Canhams Covenant 
ertends to all which Golds part ſuffered. 

And decreed accozdingly. 


THE 


TABLE 


— 


A. 
Abatement. 


Roceedings after Abatement 
P of Suit decreed and enrol- 


led, no Error or cauſe of 


Reverſal, 122 
Account. 

An Account reſted upon 14 years is 

concluſive, 127 


Where an Accountant having loſt 
his Papers by no default of his 
own, ſhall not be charged be- 
yond his Oath, 128 

Creditor of a delinquent having his 
Debt allowed him 1n the Pur- 
chaſe of the delinquents Eſtate 
ſhall not be put to account for 
the profits under the Purchaſe in 
diſcharge of the Debt, 173 

Plea of Account ſtated overruled, 
though the Defendant but an 
Executor, and the Account ſtated 
by the Teſtator, 262 

Decree for the Security of the 
Mony which depended on Ac- 
count, whether the Security ſhall 
be given before the Account 
ſtated, 294 

No ravelling intoan Account ſtated, 
but by charging of particulars, 299 

Creditors to come in to account, 303 


— — — 
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Actions. 
Suits quia timet proper in Law and 
Equity, 223 
Adminiſtration. 


[ue directed whether a perſon to 
whom another got Adminiſtra- 
tion was dead of not, and In- 
junction to ſtay Execution, 50 

A Term aliened by an Adminiſtra- 
tor ſhall go to his Executor, and 
not to the Adminiſtrator de boni 
non, 224 

A Deviſe to two Executors of reſid. 
bonorum, one of them dies, the 
Adminiſtrator ſues the ſurviving 
Executor for an Account, 238 


Advowſon, 


A Difference between an Advow- 
ſon in Eſſe, and the Patronage 
of an Hoſpital newly erected, 214 


Agreement. 


Marriage determines an Agreement 
made by the Husband with the 
Wife her ſelf before Marriage, 21 

Agreement, though the conſidera- 
tion be unequal, and in the na- 
ture of a wager, decreed, 42 

Where an Agieement, tho conceived 
upon a miſtake, (hall bind the 
party, as when he concgives he 
had not Title (when in truth he 

8 had) 
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had) to permit another to enjoy 


Lands, 85 
Whether when a leſſer Sum is agreed 
to be accepted at a preciſe day in 
lieu of a greater, if he that is to 
pay fails in payment at thoſe 
days, he ſhall not have any benefit 
by that Agreement, 110 
Agreement of Baron and Feme be- 
fore Marriage extinguiſhed by 
Marriage, 117 
Agreement of parties cannot pre- 
vent a Court of Equity 1n its Ju- 
risdiction, 141 
Tenant in Tail bound by his Agree- 
ment to convey, 171. But the 
Iſſue in Tail is not bound by that 
Agreement, ibid. But if the Iſ- 
ſue accept of the Agteement and 
enters on the Land it ſhall bind 
him, 172 
An Agreement for the Purchaſe 
with the Ceſiuy que Truſt of the 
Surplus, not good unleſs the Tru- 
ſtees are parties, 175 
The breach of an Agreement is not 
deviſable, 208 
The remedy of an Agreement ought 
to be reciprocal, 209 

A Bond determines a parol Agree- 
ment, 226 
Intail in Equity, not in Law, whe- 
ther the Iſſue ſhall be bound by 
the Agreement of his Father 
without a Fine, 234 
Where Contract is intire and ine- 
quitable Equity will not appor- 
tion Relief for part, as Security 
got when the Defendant was 
drunk, 202 

A voluntary Agreement not ob- 
liging in Equity unleſs all be per- 
formed, 302 


IV. 
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Alimony. 


A Decree for Alimony quou/que Co- 
habitation, the Husband exhi- 
bits a Bill, and offers to co-habit, 

250 

Zecrce to pay Alimony till Co-ha- 
bitation, and now the Husband 
offers to co-habit, the Court can- 
not in this Cafe diſcharge Arrears, 

| 251 

No Alimony can be decreed but by 
conſent, unleſs there be firſt a 
Decree for Separation, ibid, 


Annuity. 


Relief for an Annuity againſt a Pur- 
chaſer, 273 
Lands out of which Annuity is iſ- 
ſuing fold for payment of Debts, 
it was decreed to be paid out of 
other Lands unſold, 295 


Anſwer. 


Liberty given to a Defendant to 
amend her Anſwer, ſhe being ſur- 
prized therein, 29 

When the firſt Anſwer is reported 
inſufficient, the Defendant if he 
anſwer again without excepting 
to the firſt Report is to anſwer all 
the points excepted, though the 
ſame exceed the Bill, 60 

Where the Plaintiffs own Anſwer 
{hall not be ſuffered to be read 
againſt him, 154 

Rule, If a ſecond Anſwer be inſut- 
ficient, Proceſs ſhall go on where 
it was before, | 238 

Former Bill depending, yet anſwer 
the ſecond Bill, 241 


Relief of a Debt which the Plain- 
tiff had ſworn was ſatisfied before, 
154 
A 


A Plea and three inſufficient Anſwers ; 


whether to be examined on In- 
terrogatories, 279 


Appeal. Admiral. 


No Appeal from the Court of Dover 
to the High Admiral, 306 


Apprentice. 


The Maſter ordered in a ſhort time 
to ſuc his Apprentices Indentures 
or elſe to deliver them up, 70 


Articles, Vide Agræment. 


Whether Articles of Peace between 
two Crowns can diſcharge a Sub- 
jects Debt, 123,173 

What a man cannot transfer he can- 
not oblige by Articles, 210 


Aſſets. 


Truſt Lands no Aſſets in Equity 


although the Truſt be decreed in 
Equity, I4, 128 
Whether Equity of Redemption in 
the Heir of the Mortgagor be 
Aſſets in Equity, 148 
Bill to diſcover Aſſets, and doth not 
charge any Goods come to his 
hands, 226 
Leaſes are Aſſets to pay Debts not- 
withſtanding the Aſſent of Exe- 


cutor to the deviſe of them, 257 


Aſſent. 


Subſcquent Aſſent will not ſupply 
the want of Conſent precedent, 


141 


Aſſignment. 


Things in Action aſſignable in E- 
159 


quity and how, 


Difference between an Aſſigument 
of a Choſe in Action by the Party, 
and by an Adminiſtrator a Stran- 
ger, and who had no colour of 
Right, but by the Adminiſtration, 
170 


Aſſurance. 


Two Deeds of the ſame date touch- 
ing one thing is but one Aſſu- 
rance, 

Diverſity between Covenants for 
farther Aſſurance and collateral 
Security, 252 


Attachment. 


Attachment againſt a Party revaak- 
ing a Submiſſion to an Award by 
Order by Conſent, 185 


Award, Vide Attachment. 


An Award confirmed in part and 
made void in part, 40 
Award ſet aſide becauſe the party 
did not actually aſſent to the Re- 
ference though he had attended 
the Reference in the Buſineſs, 87 
Award erroneous becauſe it was 
but of part of the Matter refer- 
red, ibid. 
Submiſſion to an Award by Conſent 
of parties by Order of this Court 
is revoakable, 185 
Equity will not decree an Award 
unleſs it be of all Matters refer- 
red, 186 
Whether Exceptions are to be ad- 
mitted to an Award on a Refe- 
rence by Conſent, ibid. 
No Relief againſt an Award made 
without Order of Court unleſs 
for Corruption, 279. Or ex- 
ceeding Authority or the like 3 
for 
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for there the Parties chooſe their 
own Judges 3 but if by Conſent 
and Order of Court it ſhall be 
ſer aſide, if unequitable, 279 
An Award that he {hall procure the 
Infant, when at Age, to convey, 
ſet aſide becauſe unreaſonable, 


280 
The Court will decree no Award 
to bind the Infant, ibid 
B. 
Bankrupts. 


OST of the Creditors ſign 


an Agreement, ſome of the 
Creditors ſued out a Commiſſi- 


on of Bankrupcy, and the others 
had notice, and ſeven months 
were paſt from the date of the 
Commiſſion before the Commiſ- 
fioners aſſigned 3 thoſe Perſons 
concerned in the firſt Agreement, 
and excluded the Commiſſion, 
ſeek to have the Agreement per- 
formed, or to be let into a Di- 
vidend, but the Bill was diſmiſt 
19 

Commiſſioners of Bankrupts cannot 


| 
| 
| 
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aſſign a Covenant to renew a 
Leaſe. Qu. if they can aſſign an | 


Equity of Redemption, 71 
Difference between Commiſſioners 
of Scwers and Commiſſioners of 
Bankrupts. 232 
Proof of a Creditors Debt diſallow- 
ed by Commiſſioners, the Court 
will hear the proof, 275 
Diſtribution after 4 months, 307 


Baron and Femme. | 


Marriagedetermines and extinguiſh- 
eth an Agreement made by the 


Baron with the Feme before 
Marriage, 21 
The benefit of a Decree by Baron 
and Feme belongs to the Feme 
and not the Executor of the Huſ- 
band, 27 
The Wife ſues for ſeparate Main- 
tenance without her Husband, 


35 

Of things meerly in action belong- 
ing to the Wife, as a Bond, Le- 
gacy, &c. ſhe ought to join in 
Suit, aliter of a Rent running 
in the Wifes Right after Marri- 


ape, 41 
The Husband alone ſues the Bond 
and dies before Judgment or De- 
cree, the Wife cannot revive the 
Suir, ibid. 
A Truſt for raiſing Mony for a 
Feme Sole if the marry with the 
conſent of the Truſtees, and if 
not, then to ſuch Perſons, as the 
Truſtees ſhall nominate, and for 
want of ſuch Nomination, then 
to themſelves, ſhall enure to the 
Adminiſtrator of the Feme Sole, 
58 
Whether the ſecond Husband be 
anſwerable for Profits of Lands 
wrongfully taken by the Wife 
dum ſola, and after by the for- 
mer Husband during the Cover- 
ture, 81 
The Wife may not be ſuffered, tho 
to good Uſes, to diſpoſe of any 
Mony ſhe hath raiſcd out of her 
Husbands Eſtate - by Frugality, 
117 
A diſpoſition by Feme Covert of 
Monies raiſed out of ſeparate 
Maiatenance, good againſt the 


Husband, 118 


Where the Portion of Mony ſhall 


80 


The TABLE. 


w_ —  — 


go to the Executors of the Huſ- 
band, and not to the Wife ſur- 
viving, 18 
A Truſt for the benefit of the Wite 
without negative words does not 
exclude the Baron, 194 
The Husband cannot grant or 
charge the Term of his Wife in 
Truſt, 225. Nor forfeit it for 
Outlawry or Felony, id. Aliter 
of an Aſſignment after Marriage 
by the Baron in Truſt for the 
Wife, for this is voluntary and 
fraudulent againſt Purchaſers, 
ibid. 
When a Term is ſettled for Main- 
tenance and Jointure ofthe Wife, 
the Husband ſhall never bind the 
Wife by his Alienation, 266 
The Husband charged with Debts 
of the Wife for Goods bought 
by her when Sole, 295 
Baron puts in a Plea in the Name 
of him and his Wife, and ſwears 
to the Plea, the Wife refuſed to 
be ſworn, the Plea ſtood as to 
the Baron, 296 
Whether the Truſt of a Term for 
the Wife be diſpoſable by the 
Husband, 307 
The Husband cannot ſell the Wifes 
Joynture by a former Husband, 
308 


Bill, 


Certiorari Bill, 31 
Certiorari Bill to remove a Cauſe 
out of the Mayors Court, and 
becauſe his Witneſſes were out 
of the Jurisdiction, and the Bill 
was for an Account touching o- 
ther Matters brought to hearing 
in Chancery, and not removed by 
Procedendo, becauſe it concerned 


other Matters, and after hearing 
the Cauſe was diſmiſt out of this 
Court, 31 


Part of the Matter being omitted in 


drawing up the Decree, a Bill of 
Reviver lyeth to reverſe thoſe 
Matters, 37 
Notice given to a Stranger of a Bill 
of Reviver is neceſſary 3 and it 
is Improper to make him a Party 
not being in Privity, 152 


Devilee cannot bring a Bill of Re- 


viver not being in repreſentation 
to the Deviſor, but in the Na- 
ture of a Purchaſer, 174 
Mony decreed by Rule of Court to 
be paid before a Bill of Review 
brought, but upon giving Secu- 
rity to pay it, the Rule diſpen- 
ſed with, 42 
Nothing ſhall be a groundte direct 
a new Tryal after Judgment that 
is not a ground for a Bill of Re- 
view to reverſe a Decree, and a 
Confeſſion ſubſequent to a De- 
cree is no ground for a Bill of 
Review, 43. Nor is the want 
of any Evidence or Matter which 
might have been uſed in the firſt 
Cauſe, and of which the Party 
had then knowledge,any ground 
for a Bill of Review, ibid. 
Deviſce cannot maintain a Bill of 
Review becauſe he is not privy, 


123 
After a Decree the Plaintiff may 
not diſmiſs his Bill, 40 


A Bill diſmiſt by Sentence againſt 
the Plaintiff given in the Court 
of Denmark, 237 

A Bill in another Cauſe no Evidence 
againſt the Plaintiff in it unleſs it 
be proved to be exhibited with 
his privity, 65 
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A Bill after a Verdict in Action on 
the Caſe ſuggeſting Matter (as a 
Letter) in the Defendants Cog- 
nizance, which the Plaintiff could 
not prove at the Tryal, the Plea 
was to the Verdict, that the ct- 
fect of the Letter was given in 
Evidence at the Tryal, and the 
Demurrer was for want of E- 
quity 3 Plea and Demurrer al- 
lowed, 65 


A Bill taken pro confeſſo, 208 


Aq original Bill to execute a Decree 
of Lands againſt a Purchaſer, who 
claimed under Parties bound by 


that Decree was allowed good | 


upon Demurrer, 231 
Relief upon the Statute of Uſes by 
Original Bill, 267 


Vid. tit. Charitable Uſes. 

Two Executors are made (and one 
is conditionally) and they are 
Parties to the Bill, the Condition 
is broken, the other mult bring 
a Bill of Reviver, 77 

Statute loſt, not to be helpt by Mo- 
tion, but by Bill againſt all Parties, 

270 


Bond. 


Mony payable by Condition of a 
Bond moderated in reſpect of the 
Office out of which it was to iſ- 
ſue, taken away, 72 

Obligee in a Bond loſt hath remedy 
againſt the Surety in Equity, 77 

Obligee in a voluntary Bond or 
Grantee in a voluntary Deed loſt 
hath remedy in Equity, 78 

Mony was paid to one (a Scrivener) 
who did uſually receive Mony 
for the Obligee, yet the Obligee 
not truſting the Receiver with 
the Bond, it was held no good 


| 
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payment, 

Where Intereſt is due on a Bond 
and the Debtor pay any Sum leſs 
than the Intereſt, the payment is 
to be accounted Intereſt only, 106 

Intereſt upon a Debt due by Speci- 
alty and Coſts at Law may upon 
circumſtances be taken away in 
Equity, ibid. 

No Relicf in Equity againſt a Bond 
not to diſparage another Mans 
Trade, 184 

No Relief to be given againſt a pe- 
nal Bond where there is no mea- 
ſure to aſcertain the damages for 
the Breach, ibid. 

An Agreement contained in the 
Condition of a Bond ſhall not be 
turned into a collateral Execu- 
tion by Decree of Lands, 189 

Aſſignment of a Bond in Holland 
according ta their Cuſtom, allow- 
ed here, 232 

A Bond to pay on Agreement, and 
the Obligee agreed to ſave harm- 
leſs, &c. he is relieved againſt the 
Bond without payment, 239 


— — 


#4 
Chancery. Equity. 


HE Power of the Chancery as 

. to Sequeltration, 92 
The Chancery aſſiſtant to the Juriſ- 
diction of the Mayors Court, 
203 

Wben the Chancery (according to 
Rule) cannot relieve in a juſt 
Cauſe, the Parliament will give 
ſpecial direction ſor Relief, 205 
Matters formerly examined in the 
Exchequer may be re-examined 
in Chancery, 156 
Whether 
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lief upon the Statute of Charita- 
ble Uſes by a Bill, 158 
When the intention is clear all 
means without which that can- 
not be attained mult be ſupplyed 
by a Court of Juſtice, 177 
Whether a Sentence in the Spiritual 
Court be ſubject to Examination 
in Equity, 201 
Equity conſiſts purely in Action, and 
is only attainable by Proceſs in a 
Court of Equity, 208 
The Court of Chancery cannot by 
Decree bind the Ifle of Man, 
221 
The Chancery cannot help in Equity 
againſt an Act of Parliament. 
Where Equity creates the Eſtate it 
ſhall be guided by Conſcience, 


236 
Court of Equity a proper Inter- 
preter of a Statute, 56 


He that will have Equity to help 


where the Law cannot, (hall do 


Equity to the ſame perſon againſt 
whom he ſeeks to be relieved in 
Equity, 97 
Equity regards the Subſtance and 

not the Ceremony, 
Fquitas ſequitur Legem, 284, 285 
Mony brought in Court imbezilled, 
300 


Circuity of Action, 211 


Charity and Charitable Uſes, Vide 
Deviſle, Vide Bill and Tit.Chan- 
cery. 


Relief given by Bill on the Statute 
of Charitable Uſes, 135,150,267 
Mony given to a Pariſh generally 
without ſaying to what uſe, de- 
creed to the Poor of the Pariſh, 
135 
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Whether the Chancery can grant Re- 


A Decree by Commiſſioners for 
Charitable Uſes confirmed by O- 
riginal Bill, 193 

The Courſe of Proceedings in the 
Petty Bag on a Decree of Chari- 
table Uſes, ibid. 

An appointment to a Charity that 
was precedent to the Statute of 
44 Eliz. and ſo void, is made 
good, 195 

Tertenants Leſſees of a Charity or- 
dered to augment the Rent, ibid. 


Claims, 


Entry on the Land by a Ceſtuy que 
Truft is no ſufficient Claim, 269 


Commiſſion, 


When the party hath a Commiſſion 
preſent he can never examine new 
Interrogatories by Commiſion as 
to the Merits, 274 

Commiſſioners adjourn, 282 


Common, 
Agreement to incloſe Common, par- 
ties that have Intereſt in the 


Common and not privy ſhall not 
be bound, 48 


Condition. 

Breach of a Condition precedent re- 
lieved in Equity as in the nature 
of a penalty, 90 

A Condition may not be performed 
in all — and yet be 
relieved in Equity, 141 

The breach of a Condition annext 
to a voluntary diſpoſition not re- 
lievable in Equity, ibid. 

The Condition of a Recognizance 
qualified in Equity according to 
the Equity of the Matter betore 
the Reeognizance given, 191 

Condition 
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Condition of a Recognizance for 
payment of Mony generally,qua- 
lifed in Equity to the original 


Equity, 191 
Conſent. 
Conſent binds the party, but ſhall 
bind others, ' 2100 
Conſideration. 


Conſideration valuable, but not e- 
quitable, as 5 s. is in Mony, 34 
Equity only remediable to thoſe 
who come in upon a Conſidera- 
tion, 49 
Loſs as good a Confideration as Pro- 
. | 78 
Marriage a good Conſideration to 
make a Feme a Purchaſer, 99 


Contempt. 


Contempt diſcharged by a general 
Pardon, 238 


Contract, Vide Agreement. 
Contribution. 


Three bound in a Recognizance, 


one is ſued and paid the whole, 


another is inſolvent, the third is 
ſued for Contribution, he ſhall 
contribute a Moiety and not a 
third part, 246 


Copyhold. - 


Forfeiture of a Copyhold by ſelling 
of Timber relieved in Equity 
The Widow of the Lord decreed 
to be endowed of the third part 
of the improved values of the 
Copyhold, but reverſed by the 
Lord Keeper as to that, 247 


— 


Act of the Copyholder not to hin- 
der the Lords Wife of Dower, 
247 

Copyholder having for Mony agreed 
to mortgage Lands ſtands truſted 
for the Mortgagees, I71 

A Surrender void for want of a Pre- 
ſentment,made good againſt a vo- 
luntary diſpoſition, ibid. 
Lord of a Manor cannot declare a 
Truſt of a Copyhold granted to 
his Son, 26k 


Copponation. 


A Courſe to recover a Debt againſt 
a Corporation, yet hath nothing 
whereby it may be ſummoned, 

204 
Covenant, 


A Power to Leaſe raiſed by a Co- 
venant to ſtand ſciſed is not good, 
161 

If Ceſtuy que Truſt covenznts that 
his Truſtees ſhall convey, and he 
hath no means to force them to 
make ſuch Conveyance, Equity 
ought not decree him to convey, 
but to leave the Covenantee to 
his Covenant, 211 
The Land bound by Covenant, 260 
Exceptions in Leaſes for three Lives, 
in one of theſe there is a Cove- 
nant to renew paying 20 J. it is 
notice implyed, for they ought 
to ſee the Covenants, 260 

A bad Title ſold with Convenant 
for further aſſurance, and after- 
wards the Vendor purchaſeth the 
good Title, decreed to confirm, 


274 
In what Caſes Action of Covenant 
will lie, 294. 


Retainer 


— — 
—— one 


— — — 


Ile TABLE 


_—_—— 


— — — 


Retainer of Mony in his hands for 
ſatisfaction of a Covenant to ſave 
harmleſs, 311 


Counſelloꝛ. 


A Counſellor is engaged to ſilence, 
he ſhall not be put to anſwer, 
7 277 

Cuſtom. 


The Factor ſhall have the benefit 
of Cuſtoms ſaved, and not the 
Imployer, 27 

The Tinner Articles to deliver Tia 
to the Merchant Cuſtom free, and 
the Merchant ſues to be relieved, 
but is not, for it is in fraudem 
Regis, 256 


D. 
Decree. 


Decree avoided by Original 

Bill becauſe claiming by T1- 

tle paramount, 3 

A Bill to inforce to do an act which 


to procure, ibid. 

No original Bill ought to be ad- 
mitted to explain a Decree upon 
any Matter of Fact precedent to 
the Decree, 45 

Matters aſſigned for Errors in a De- 
crce mult appear in the Decree it 
ſclt, for being of Record muſt 
be tryed by it, 


54 
If Matter of Fact be miſtaken: at 
the Hearing and decretal Order, 
that mult be rectified by rehear- | 
ibid. | 
A Decree in nacure of a Mortgage, 


ing, and not otherwiſe, 


63 


When a Decree is to forecloſe, the | 


Mony not being paid, the Court 
in Caſes of inevitable neceſſity 
will enlarge the time though the 
Decree be ſigned and inrolled, 
64 

A Decree avoided by original Bill 
upon Matter ſubſequent to the 
Decree, | ibid. 

A Decree impoſſible, 37 
A Decree repugnant, ibid, 
A Stranger being bound by a De- 
cree gotten by Fraud may falſifie 


it, 152 
All that come in pendente lite are 
bound by a Decree, ibid, 


When a Decree is temporary or for 
ſpecial ends, an original Bill lies 
to put a period to it, 251 

A Covenant to ſecure a Purchaler 
by other Lands not decreed, 252 

Abſolute Conveyances guided by 
Decree that directed them, 251 

Tryal referred to Law, and or- 
dered that the Defendant do not 
inſiſt on a Title ſet aſide by the 
Decree, 267 


| Where a Pariſh is ſued, four moved 


thePlaintiff was formerly decreed | 


to defend, and a Decree againſt 
them, one who claimed under 
none of the four, may have a 
Decree; and though no party 
nor privy, may have a Bill of Re- 
view, 272 
He is imprudent that will purchaſe 
Decrees, 301 
Aſſignment of a Decree a collateral 
or ſupplemental Security, ibid. 


Died. 

In a Bill to diſcover a Deed the 
Plaintiff ought to make Oath 
that he had not the Deed, 11. 
But with this difference, when 
the Bill alledgerh the want of a 
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Deed, and ſeeks to be relieved 
on the Matteg of that Deed, by 
a Decree, ſuch ſuch Oath is ne- 
ceſſary : But where the Bill ſeeks 
no Decree but barely to have 


the Defendant diſcover whether | 
be hath ſuch Deed or not, or | 
to have the Deed produced at 


a Tryal, there the Plaintiff ought 


to be put to his Oath, 11 
Equity raiſed out .of a Deed that 
was not proved, 48 


A Deed ſuppreſſed and the Land 
decreed ſans Tryal, 292 
A Purchaſer from 4. of Land, which 
B. makes Title to, getting the 
Deeds which makes B.'s Title 1s 
not bound to diſcover them, 69 


Depoſitlons. 


Depoſitions in a former Cauſe be- 
tween other Parties read againſt 
one that claims not under any of 


thoſe Parties, 73 
Where Depoſitions in a Cauſe dil- 
miſt {hall be uſed or not, 175 


Depoſitions read in beth croſs 
Cauſes, 236 


Dilmiſſion, Vide Bill. 


Diſmiſſion of a Cauſe without pre- 
judice in Law or Equity how to 


be underſtood, 156 
Demurrer. 

Whether Demurrer may be to an 

Anſwer, 56 


Demurrer, becauſe more was pray- 
ed to be relieved than can be, 
(viz.) to revive an Order to con- 
ſent where the Feme was party 
and fince married, and ſo her 
Conſent determined, 


77 | 


— — —— — 


Deviſe, Vide 7Uill, Executoz, Le- 
Nacy, 

Debts on a Bond and ſimple Con- 
tract to be paid in equal propor- 
tion where Lands are to be fold 
for payment of Debts; ſo of 
izebrs and Legacies, becauſe the 
Land 1s made lyable to the one as 
well as to the other, 32. Aliter 
in a Caſe of Debt and Judgment 
that in their own nature charge 
the Land, 32, 249 

Difference between a Condition to 
make a Deviſe void without li- 
miting it over, and the limiting 
it over to another; in the firſt 
Caſc the Condition is in ter orem 
only, otherwile in the later, and 
the Condition broken not re- 
lievable in Equity, 140 

No collateral Averment to be re- 
ceived to expound a Deviſe of 
Land. 143 

A Deviſe to an Heir on Condition, 
void in Law, yet good in Equity, 
177. As on Condition that he 
ſell, its void in Law; but it is 
good by way of Truſt in Equity, 

177, 170 

Whether the Heir ſhall be forced A 
ſell Lands deviſed to be ſold af- 
ter the death of the Executor, 
when no party is named to ſell, 

180 

A difference between a Deviſe of 
Mony out of Profits of Lands, 
and of Mony raiſed by Sale of 
Lands, the firſt being a Charge 
only upon the Land in the Heirs 
hands, and ſo it favours more of 
a Truſt than the other, ibid. 

A Deviſe of all Eſtate real and per- 
ſonal for payment of Debts, is a 

Deviſe 


. 
— * — — —— 
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Deviſc in Fee, 197 
A Deviſe of all Eſtate real and per- 
ſonal for payment of Debts, there 
is no implyed Truſt of Surplus 
for the Heir, ibid. 
The breach of an Agreement 1s not 
devilable, 208 
The conſent of the Heir makes good 
a void Deviſc, ibid. 
A Deviſe to two Legatees equally, 
the Deviſe is joynt, and. yet 1n- 
tention prevents the Survivorſhip 
239 
Lands deviſcd for payment of Le- 
gacies made ſubject to Debts, 
248 
Debts and Legacies ate to be paid 
equally where Lands are deviſed 
for the payment of both, unleſs 
it were ſuch Debts as obliged the 
Lands, 247 
Where there is a Deviſe over of the 
Portion, the Court can allow no 
Maintenance out of it; aliter if 
no Deviſe over, 252 
Portions deviſed out of Lands pay- 
able at prefixt days, which the 
Premiſes will not do, amounts to 
a Deviſe to ſel], 129 
A Deviſe void by miſnoſmer of a 
Corporation, ſupplyed in Equity 
as a good appoinment of a chari- 
table uſe, 267 
Debts to be paid before Legacies 
where Lands are deviſed, 275 
Lands deviſed for the payment of 
Debts and Legacies, the perſo 
nal Eſtate {hall be firſt applyed, 


297 

A Deviſe of 300 J. to the Child 4 
ſhall have at his death, after he 
hath three Children, then he 
makes a Codicil. and gives each | 
200 |. apiece, its to be taken by 
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way of accumulation, 301 
All the reſt of my Eſtate I give to 
A. B. to give to my Children and 
Grandchildren according to their 
Demerits; A. B. is Judge and 
may give all to one, 308 
A Deviſe to his Wife to diſtribute 
among his Children during her 
Widowhood , ſhe marries and 
then diſtributes, its not good, 


310 

A Deviſe to his Wife in hopes ſhe 

will leave it to his Son, no Truſt, 
Oower. 

The acceptance of collateral ſatiſ- 


faction for Dower is no Bar of 
Dower, 182 


— — 


E. 


Equity, Vide Chancery. 
Executoz. 


Widow paying juſt Debts of 
the Husband out of his E- 
{tate in her hands ſhall have Al- 
lowance for the ſame from the 
Executor, 33 
Land deviſed to be ſold by the Exe- 
cutor, who dies, the Bill is prefer- 
red againſt the Heir for younger 
Childrens Portions, the Heir de- 
murs, becauſe it is but an Autho- 
rity in the Executor, which dies 
with him, the Demurrer over- 
ruled, 35 
Where the Heir being forced to pay 
the Debt of his Anceſtor on Bond 
{hall be reimbutſed by the Exc- 
cutor as far as there is perſonal 
Aſlets, 74 
Where 


— 


| 
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Where the delivery up of a Bond 
by the Executor, and taking 2 
new Bond to himſelf for the 
Debt is no converſion in Equity 
to charge the Executor with the 
payment of that Mony though 
it is at Law, 74. And the Exe- 
cuter decreed to aſſign the Se- 
curity to the Heir, ibid. 

Injunction to Debtors to a Teſta- 
tors Eſtate not to pay any mony 
to a pretended Executor till his 
Title to the Executorſhip were 
ſetled in the Spiritual Court, 

75 

Two Executors are made (and one 

is conditionally) and they are 


Parties to the Bill, the Condi- 
Whether the Eſtate which a Citizen 


tion is broken, the other muſt 
bring a Bill of Review, 77 
The overplus of the Profits of a 
Term deviſed out of an Inheri- 
tance in Truſt to pay Debts to 
Executors, who is a alſo reſiduary 
Legatec, belongs to the Execu- 
tor and not to the Heir, it be- 
ing a Term, and paſſeth as an 
[ntereſt, | 98 
Executor decreed to give ſecurity 
for a Legacy, 121 
Executor decreed to pay Arrears of 
Rent which the Teſtators Eſtate 
was not liable to, ibid, 
Executor not bound to pay a Le- 
gacy without ſecurity to refund, 
137. if there be no want of Aſſets 
either of Debts or Legacies. ibid. 
When Lands are appointed to be 
ſold, and no Perſon appointed to 
ſell, the Executor ſhall (ell, 178 


The Executor of an Executor is 
bound to ſell the Lands deviſed 


— — — —— 


to be ſold, if the Executor fails 
to ſel], 


— 


180 


— — — 


Where a Leaſc renewed by an Exe- 
cutor ſhall be liable to a Legacy 
of the Teſtators, - 191 

Executor of an Executor liable to a 
Devaſtavit made by the firſt Ex:- 
cutor, 257 

Executor Temporary proves the 
Will, and his Executorſhip ceaſed, 
the after Executor might ſue 
without other Probate of the 
Will by him, 265 

Legatee of a Term ſues, and the 
Executor no Party, not good, 
tho its charged that the Executor 
hath aſſented, 277 

Debtor Executor to the Teſtator, 
decreed to pay to the Deviſee of 
the reſidue, 292 


hath as Executor to another, and 
reſiduary Legatee, be liable to the 
Cuſtom, 310 


Exhibits. 


Alteration of exhibits after Commiſ- 
ſions, 273 


Execution. 


The Conuſee of a Judgment having 
the Conuſor in Execution may 
bring a Bill whilſt he lives, to 
charge the Lands, 37 


Examination. 


Examination after Publication and 
after Hearing, 228 


Expoſition. 


General words cannot be applied to 
particulars, or general words not 
particularly applied ought not to 
ſhake a Decree, 218 


Exroz. 
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Etroz. 


Matters aſſigned for Error in a De- 


cree mult appear in the Decree it 
ſelf, for being part of a Record 


| 
| 
| 
| 
| 


mult be tried by it, 34 | 


F. 
Faco2, 


"HE Factor (hall have the be- 
nefit of Cuſtoms ſaved and 


not the Imployer, 27,30,37 
The ſurviving Factor is anſwerable 
for himſelf and Co-Factor, 127 
The Executor of the Co Factor firſt 


dying is accomptable, ibid. 


Feme. Vide Baron and Feme. 


The Feme tho not bound by Agree- 
ment during Coverture, yet act- 
ing according to the Agreement 
when a Widow, bound by it, 

233 

Truſt of a Term for a Feme Covert, 
166. Vide Baron and Feme. 

Feme iCovert bound by the A- 
greement of her Husband, 298 


Fine. 


Fine purſuant to a Decree ſhall 
work only according to the De- 
cree, 

Fine and Recovery ſhall work on a 


Truſt as an Eſtate at Law, ibid. 


A Fine by Tenant in Common paſ- 


| 


ſeth but his own Eſtate, any | 


By a Fine of Ceſtai que Truſt in Tail 


| 


the Intail may be barred, 213 


Claim of an Equity to avoid a Fine 
can be no other way but by 
Sul pa na, 278 


— 


Covenant to levy a Fine, and a De- 
cree that he ſhall do fo, bigds 
the Iſſue in Tail, 294 

Fine and Non- claim bars a Truſt, 
268, and entry oa the Land by 
a Ceſtui que Truſt is no ſufficient 
Claim, g ibid. 


Fine and Non-· claim bars Equity and 


Truſts, i. e. where the Lands only 
are charged;but where the Lands 
are charged in reſpect of the Per- 
ſon it bars not, 278 
That Fine can never bar the Equity 
or Truſt which it creates, ibid. 


Fraud. 


Every voluntary Conveyance is not 
fraudulent, but prima facie it is 
preſumed to be fraudulent, 100 

Its rare that Chancery takes upon 
them to judge a Deed fraudu- 
lent, ibid. 

A voluntary Settlement precedent 
to a Marriage Agreement ſubſe- 


quent, is fraudulent, ibid. 
Trial of a Deed whether fraudu- 
lent, 216, 217 


A Conveyance cannot be fraudulent 
againſt Articles: without another 
Conveyance be executed in a 


legal courſe, 217 
Deed fraudulent as to one, good 
as to another, 244 


Difference between a Covenant to 
ſettle Lands, and a fraudulent 


Conveyance, 245 
A young Genleman takes up Wares, 
&c. relieved, 276 


Voluntary Conveyance may be 
good and not fraudulent, 289 
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Gant, 


Aſter of an Hoſpital, Pre- 
bendary, Donative not 
grantable in Reverſion, 215 
Diverſity between the Grant of a 
Maſter ol an Hoſpit al and a Pa- 
tent for Land, 211 
Grant to the Warden and Aſſiſtants 
for benefit of the Inhabitants, 
they cannot let without the In- 
habitants, 


——— 


H 


Heilt. 


Eir at Law to be preferred 

in a doubtful Caſe, 7 

Heir at Law by Marriage Agree- 
ment became a Purchaſer in Law, 
and not liable to pay Debts of 
his Anceſtor, 255 
Heir ſhall join in a Sale for payment 
of Debts, | 261 
Maſter of an Hoſpital, Vide Grant, 


— . 


— f — er 


I 


Jnfant. 


Nfants Eſtate in the Guardians 
Hands ought to be applied 
to the Payment of his Debs, 


157 
Infant Executor aſſents to a Legacy, 


it is no good aſſent if there be 
not other Aſſets for Debts, 257 


— 


269 


Intereſt. 


Intereſt to be conſidered as it was 
at the time of the Contract, 
and not at the time of the Crea- 
tion, 211 

Mortgagee forfcit ſhall have Intereſt 
for his Intereſt, 258 


Jointure. 


The word (Jointure) in an Agree- 
ment implies that the Husband 
ſhall have an Eſtate for life 
as well as the Wife a Jointreſs 
paying off a Mortgage, decreed 
to hold over till ſhe be fully ſatiſ- 
hed, 272 


Interrogatozies. 


Councel ordered to have a ſight of 
the Interrogatories to which the 
Defendant was to be examined, 

66 


Judgment. 


Bond and Judgment upon it : Mo- 
nies paid before actual entring 
of the Judgment is to be taken 
as paid upon the Bond, tho the 
Judgment be of a Term before 
payment, 24 

Where and in what Caſe judg- 
ment on a Bond is worſe Secu- 
rity than a Bond only, ibid. 

Judgment for a Matter diſcharged 
by Act of Oblivion decreed to 
be vacated, 55 
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Leaſe. Vide Term. Perpetuitp. 


Hether a Leaſe may be ſaid 
in poſſeſſion out of a 
Reverſion, 18 
Leaſe for more years than the Leſ- 
ſor had power to make, ſhall be 
good for ſo many years as he had 
power for, 23 
Leaſes are Aſſets to pay Debts not- 
withſtanding the aſſent of the 
Executor to the deviſe of them, 
257 

Legacy. 


The nature of a Legacy, 252 
The Teſtators Eſtate in whoſe 
Hands ſoever liable in Equity to 
his Legacies 57 
Legacies paid by colour of a Will, 
which is after found to be revo- 
ked, allowed, 126 
Legacies payable at the age of twen- 
ty one, and no proviſion for Main- 
tenance in the mean time, 60 
Where Legatee ſhall retund for 
want of Aſſets to pay Debts, 136 
Where the Legacy on condition 
the Legatee marry with conſent, 

is recoverable in Equity, not- 
withſtanding the Breach in the 
Condition, and where not, 140 
Legatecs to abate in proportion 
where there is not enough to pay 
all, 149 
Executor not bound to pay a Le- 
gacy without Security to refund 

in caſe of defect of Aſſets, 149, 
257 

The Childs Legacy paid to the Fa- 
ther, who failed. the payment 


12 


decreed good, the Legacy not 
bearing the charge of a Suit, 245 
Legacy not attachable by Foreign 
Attachment, 257 

A Sum of Mony given to one to 
diſpoſe as the Teſtator ſnould ap- 
point by a Note, who dies with- 
out ſuch appointment, is a good 
Bequeſt to the Party, 198. and 
the Teſtator did not intend it 
ſhould come to the Executors, 
ibid, 


Letter of Attozny, 


Letter of Attorny and Livery of 
Seiſin ſupplied in Equity, 24t 


Limitation, 
Limitation of Eſtates. 


The limitation of a Remainder in 
poſſibility of a Term, to the 
Heir of the Perſon limiting, is a 
void Limitation, 

Ona void Limitation the Eſtate re- 
verts to the Limitor. ibid. 

Limitation of the Truſt of a Term 
to one is good to his Executor, 

3 ibid. 

Limitation to Heirs Males taken in 
Equity as a Limitation to the firſt 
Son, 146 

A detective Limitation in Point of 
Law ſupplied in Equity, ibid. 

An Uſe limited to Baron and Feme, 
and after to t heir Iſſue, they then 
having none, is all one as if li- 
mited to them and the Heirs of 
their Bodies, and the Iſſue takes 
nothing as a Purchaſer, 266 

The lntereſt of a Limitor to ſupply 
Power if that be defective, 9 

Statute 
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Statute of Limitations. 


A Truſt is not within the Statute 
of Limitations, 20,28 


Exception in the Statute of Limi- | 


| 


| 


tations as to the Merchants Ac- 


counts extends not to Inland 
Merchants, 


Lunatick, 


152 


Bargain by a Lunatick eight years 
before the Lunacy found, avoided 
by being faind a Lunatick with a 


retroſpet of ſeventeen years, 
yet the Party admitted to tra- 
verſe the Inquiſition, 113 
Generally a Lunatick ought to be 
made a Party, ibid. 
Where a Lunatick muſt be a Party 
to a Suit for his own benefit, ali- 
ter in caſe of an Ideot, 153 
Where a Lunatick ſhall be Party to 
an Infirmation on his behalf, and 
where nor, ibid. 


London. Cuſtom. Vide Dyphan. 


——— 


M 


Marriage. 


Arriage a good conſideration 
to make a Feme a Purcha- 


99 
Moꝛtgage. Equity of Redemption. 


ſer, 


The nature of a Mortgage, 285 
A Poll Agreement after a Convey- 

ance cannot make ith Mortgage,if 
not ſo at firſt, . 2 


* 


| 


Aſſignment of a Mortgage, the 


Mortgagee ordered to account 
before Alignment and after, 3 
Mortgagee after Forfeiture aſſigus 
the Mortgage for his due Debr, 
he 1s decreed to account for the 
whole time, both before and 
after the Aſſignment, and this 
without the Aſſignee beirg a 
Party to the Decree, becauſe 
Outlawed, and that pleaded a- 
gainſt him, 3 
A Mortgagor refuſing to receive 
his Mony on Tender after For- 
teiture,ſhall loſe his Intereſt from 
the Tender, 29 
Executor of the Mortgagee ought 
to be a Party where the Heir 
was to have the Mony paid, or 
the Mortgage fore-cloſed, 51 
Mortgagee remits by his Will part 
of the Mortgage Mony, and all 
the Intereſt if the reſt be paid 
in three years, the Mortgagor 
failing to pay in 3 years time, 
loſeth the benefit of the Equity, 

2 

Voluntary Conveyance 8 
void, quoad a Mortgage ſubſe- 
quent prevailed ſo as to pals the 
Equity of Redemption, 59 
All Mony really due and paid by 
the Aſſignee to the Mortgagee,to 
be taken as principal againſt the 
Mortgagor from the time of the 
Ailligament, 68 
Whether the Mortgage Mony be- 
longs tothe Heir or Executor of 
the Mortgegee, 88 
If there be no defect of Aflets in 
the Executors Hands, the Heir 
{hall have the Mony, 285 


Mort- 
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Mortgage by way of Counter-ſe- | 
curity for 400 |. entred into 
Bonds, ſhall extend to be a ſe- 
curity for 2000 l. more for an- 
other Debt on Bond entred in- 
to, though there was no Agree- 
ment that the Bond ſhould be a 
Security for the 20001. if the 
Plaintiff will redeem he ſhall 
reimburſe and fave harmleſs a- 
gainſt the 2000 l. 92 


Mortgages above 20 years not re- 
deemable, 102 
Mortgagee that comes in at an 
old Hand ſhall not account but 
ſo far only as goes in diſcount of 
his Mony, but not for the Sur- 
pluſage, ibid, 
Mortgagee of an Eſtate for life 
on an old Mortgage ſhall not 
account for more than the E- 
ſtate had been worth to be 


ſold, without reſpect to the be- 
nefit that hath: hapned by the 


continuance of the Plaintiffs life, 
109 

Yet upon Appeal in Parliament or- 
dered otherwiſe, ibid. 
Where a Mortgagee lent new 
Mony on the old Secnrity with- 
out notice of an intervening 
Settlement, ſhall be allowed it, 
119 

Mortgagee without notice of a pre- 
cedent Incumbrance, buys in an 
Incumbrance precedent to that, 
he ſhall not be impeached in 
Equity, but on payment of 
what is due to him on both E- 
ſtates, I50 
Whether a Mortgagee ſhall pro- 
tet his Mortgage by Incum- 
brance bought 1n againlt a Title 
he had notice of before, and un- 


— 
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der which the Party was then in 
poſſeſſion, 166 
A Mortgagee may prot ect himſelf 
by getting in an old Incum- 
brance tho nothing be due upon 
it, 166 
Whether a Mortgagee buying in 
Incumbrance that chargeth other 
Lands alſo, ſhall be reſtrained 
from his legal courſe to reim- 
burſe himſelf the Mony paid 
for that Incumbrance, ſo as he 
uſe it only to protect his Mort- 
gage, | 167 
A puiſney Mortgagee buying in 
a precedent Incumbrance, ſhall 
hold againſt a middle Mortgagee 
till both are fatisfied, 201 
Or where a Mortgagee buying in 
a precedent ſecurity of the Lands 
in his Mortgage,and other Lands, 
ſhall hold all againſt a middle 
Mortgagee of all thoſe Lands till 
all due to him on both Securities 
be ſatisfied, 202 
Whether a Statute brought in by a 
Mortgagee ought to be uſed as to 
Lands not in his Mortgage, 166 
An old Mortgage aſſigned to an 
other ought to be taken as a 
new Mortgage from the time of 
the Aſſignment, 218 
Tenant for life ſhall contribute 
with the Reverſioner towards 
the Arrears of a Charge or Mort- 
age, — nd 
Leſſee of a Prebend mortgageth the 
Leaſe, and after the day pays the 
Mony, and then ſurrenders and 
takes a Leaſe of the Prebend, he 
hath good Equity againſt the 
Mortgagee, 228. If the Prebend 
die Equity ſhall not makethe 2d 
Leaſe good againſt the Succeſſor, 
ibid. go Mort- 
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Mortgagee forfeit ſhall have Inte- 
reſt for his Intereſt, 258 
Mortgagee afligns, the Aſſignee (hall 
have Intereſt for his Intereſt then 
due, ibid. 
A Copyholder having for mony a- 
greed to mortgage Lands ſtands 
truſted for the Mortgagees, 171 
Difference between the Heir of a 
Mortgagors being relieved upon 
the perſonal Aſſets, and a Truſtee 
in ſuch Caſe, . 274 
Tenant for Life decreed one third, 
and hein Remainder two thirds 
to redeem, ibid. 

A Joyntreſs paying off a Mortgage 
decreed to hold over till ſhe be 
ſatished, 272 
Mortgage of an Inheritance to a Ci- 
tizen of London part of his per- 
ſonal Eſtate, 285 
Mortgage lookt upon as part of the 
perſonal Eſtate, 286 
Difference between a Mortgage and 
an abſolute Conveyance with a 
collateral Agreement to reconvey 
ibid. 

The ſecond Mortgagee bound by 
Account between the firſt Mort- 
gagee and Mortgagor, 299 
None can come to redeem a Mort- 
gage when the Mortgagee cannot 
compel the Mortgage mony, and 
the remedy ought o be recipro- 
cal, 2 

A voluntary diſpoſition of an Equi- 
ty of Redemption not to be fa- 
voured, 219 
An Equity of Redemption intailed 
tends to make it a Perpetuity, ib. 
An Equity of Redemption not in- 
tailable within the Statute, ibid. 
Equity on Equity not favoured,for 
by it legal Settlements are de- 
ſtroyed, ibid 


Equity of Redemption carried too 
far, 219 
Antiquity a Caule to deny Redemp- 
tion, 220 
A Decree to forecloſe Tenant in 
Tail from redeeming couiucludes 
his Iſſue and the Remainder, ib3d. 
Diverſity between parties to the 
Mortgage coming to redeem and 
Strangers, ibid. 
A Decree to forecloſe the Mony, 
Vide Decree, 


— — 


N 


Ne exeat Regnum. 
HE Nature of a Ne excat 
Regnum, 115 
Ne exeat Regnum lies for a private 
matter without a Bill, 116 


Notice. 


The Defendant not charged with 
the Notice of the Truſt of Land 
which he had got a Conveyance 
of; he pleads he had no Notice, 
a good Plea, 34 

Notice of an Incumbrance any time 
before the Conveyance executed 
(hall bind a Purchaſer, though 
he had no notice at the time of 
the Agreement or Contract, 34. 

Notice to him that purchaſeth for 
another, ſhall affect the Purcha- 
ſer himſelf, 38 

Whether Notice be neceſſary to be 
given of a Condition annexed 
to an Eſtate to the perſon to 
whom the Eſtate is given, 143 

Plea, Notice, 232 

A new Bill after diſmiſſion on hear- 
ing on ſuggeſtion of Notice 
which was not in Iſſue in the for- 
mer Cauſe, 252 

Notice 


_ — — 


Notice not denyed, yet in Iſſue, 
and not proved, after hearing 
may have the Defendants Oath 
on a new Bill, 252 

Recital of the Deed which doth 
refer to the Incumbrance is No- 
tice againſt a Purchaſer, 291 


—— — 


O. 


Dath. 


Where Oath muſt be made of the 

want of a Deed, Bond, &c. 11 
Vide tit. Deed. 

Plea of Outlawry put in without 


Oath, 258 
Ofkfice. 


An Office extendible at Law or E- 

quity, 39 
Dyphan. 

The Portion of an Orphan in Lon- 
don is of ſuch a nature, that if the 
Husband dye, his Widow, and 
not his Executor ſhall have it, 182 

A Citizen of London cannot deviſe 
his Childs part over to another, 
in caſe his Child die in Minority, 

I 

Mortgage of an Inheritance to a E 
tizen of London is part of his per- 
ſonal Eſtate, and to be divided 
according to Cuſtom, 285 

Whether the Eſtate which a Citi- 
zen hath as Executor to another, 
and reſiduary Legatee, be lyable 
to the Cultom, 310 


— — ——ä — 


P. 


Parliament. 
Riviledge of Peers in Parlia- 


ment when it commenceth, and 
221 


P 


when it ends, 


—— — — 
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When the Parliament (according to 
Rule) cannot relieve in a juſt 
Cauſe the Parliament will give 
ſpecial direction for Relief, 205 


Papment. 

Where one placeth Mony in a Seri- 
veners hands with this general 
Truſt for him to put it out where 
he pleaſeth, there by that general 
Truſt or Authority the payment 
back to the Scrivener is good pay- 
ment; but if the Lender keep 
the Security himſelf, aliter, 93, 111 

Security of Purchaſe Mony is pay- 


ment, —_ 
What is good proof of payment of 
mony againſt a Purchaſer, 119 


Perpetuity. 
Limitation in Reverſion to ſeveral 
Sons in being doth not tend to 
the creation of a Perpetuity 3 ali- 
ter if to a perſon not in being, 8 
The definition of a Perpetuity, 212 
Limitation of the Truſt of a Term 
to Husband and Wife and the 
longeſt liver of them for life, and 
after to the eldeſt Iſſue of them, 
none being then born, is a good 
Limitation. It cannot be a good 
Limitation beyond two Limita- 
tions to a third perſon not in be- 
ing, 33. And Limitation to Baron 
and Feme is to be accounted as 
one Limitation in the Truſt of a 
Term, ibid. 
Limitation of a Term, and being a 
remote Truſt and tending to a 
perpetuity is void, 230 


What Contingent Remainder of a 

Term is not a perpetuity, 
Plea. 

Plea. Juriſdiction of the Dutchy 

over ruled without Coſts, 


239 


41 
The 


K _— 


—— 


"The TABLE. 


— —x — — 1 


— — — 
— — 


The thing being for a Perſonal E- 
ſtate, the Court over- ruled the 
Plea of the County Palatine, 41 

Juriſdiction of the County Pala- 
tine allowable between Parties 
dwelling in the ſame County, and 
for Lands there, and for Matters 
local, ibid. 

A Scholar of the Univerſity was 
ſued, the Chancellor puts in his 
Claim of Priviledge by Writing, 
but diſallowed, 237 

Plea over-ruled with this that the 
Plaiatiff proceed no farther than 
Anſwer, without leave of the 


Court, 262 
Pꝛeſumption. 
The Rule for Preſumption, 201 
Power 


One hath power to make a Leaſe in 
ſſeſſion for 21 years, and he 
makes a Leaſe to C. for 21 years, 
to ſecure him from Debt, for 
which he was bound with him, 
but the Leaſe was void in Law 
as being made to commence at 
a day to come. C. died and left 
no Aſſets, and the Plaintiff pre- 
ferred a Bill for the Debt ; tho 
the Leaſe be not good in ſtrict- 
neſs of Law, yet it did amount 
to a good Declaration of ber 
ower in Equity to make the 
Leaſe for 21 years, and the re- 
ceipt of the Profits was under 
limitation of that power, IO 
Feme Sole ſeiſed of a Reverſion 
after life, ſettles the Land to the 
uſe of herſelf for life, the Re- 
mainder in Tail, with power for 
her Sole, to make Leaſes for 21 
years in poſſeſſion, ſhe marries, 


and ſhe and her Husband make 1 


Leaſes for 21 years (living Te- 
nant for life) to commence from 
the date, the power is not pur- 
ſued, 17 
Diverſity between a naked power 
as a power is given by a Will to 

a Feme to ſell Lands, tho ſhe 
marry ſhe may ſell; and a power 
that flowes from an Intereſt, as 
in caſe of a Settlement, 18 
Whether the Legal defect of the 
execution of a power may be 
ſupplied in Equity, 104 
Whether if a Man that hath only 
power to charge Lands, conveys 
or mortgages them for ſo much 
as he hath power to charge them, 
(hall be enforced in Equity to 
execute his power to the ſame 
perſon, 104 

A power to charge Lands is not 
deſtroyed by a Mortgage or Con- 
veyance which is by Leaſe and 
Releaſe, aliter if by a Fine or 
Feoffment, 105 
A defective execution of a power 
raiſed by a voluntary Convey- 
ance without help in Equity, 160 
Power to raiſe a Leaſe by Cove- 
nant to ſtand ſeiſed is not good, 
161 

A power not purſued, decreed, 263 
Power not obſerved in circum- 
ſtances decreed, 264. 
Power to ſell Lands ſubject to the 
Rules and Laws of Equity, 281 


Pottion. 

Condition annext to the Gift of a 
Portion, as provided ſhe marry 
with the conſent of A. is but in 
terrorem, and {hall not defeat the 
Portion, aliter if the Portion had 
been limited over to another, 22 


Pur: 


et or. 


— ——ͤ 


— — — 


Purchaſe. Purchaſer. Vide Notice. | 
Its the conſtant courſe in Chancery, 
that if a Purchaſer bnd fide do 
buy in an eigne Incumbrance,Sta- 
tute or Judgment, and there was 
a Judgment meſne between that 
and his Purchaſe, of which he 
had no notice at his Purchaſe, 
that he ſhall protect his Purchaſe 
with the eigne Incumbrance ſo 


The TABLE. 


brought in, 36 

Purchaſer ſhall not be affected in 
Equity by a Juigment without 
expreſs notice of it before his Pur- 
chaſe, 


Vendor after Contract to purchaſe, 
ſtands truſted for the Vendee, 39 
In what caſes a Purchaſer without 


notice is not prohibited, 247 


R 


Recovery, 
Wilful Forfeiture by ſuffer- 
ing a Recovery in Point of 
Law, ſupplied and holpen 1n E- 
quity, 
Recovery ſubſequent for a collate- 
ral purpoſe, {bal enure to make 
good precedent Eſtates, 120 


Reference. 


Sollicitors aſſent to Interlocutories 
may bind, but not to a final Re- 
ference, 86 


Releaſe. Vide Wottgage. 


A Releaſe ſet aſide by a ſubſequent 
Accident having relation to the 
Original Equity, 46 

A. poſſeſt of a Term for yeats, pur- 
chaſeth the Fee, and then ſettles 
it on his Wife, a Joynture, and 


—ͤ—ũ—ñͤ— — — 


—— 


dies, the Wife releaſeth all her 
right to the Perſonal Eſtate to 
the Executors, and afterwards 
the Fee is evicted, and notwith- 
ſtanding the Releaſe, the Wife 
decreed to hold during the term, 


| 47 
Releaſe of Equity of Redemption, 
a Bill ia the Lords Houſe to be 
relieved againſt it, 107 


Remainder, Vide Jerpetuity. 


Limitation of Perſonal Chattels to 
one during life, the Remainder 
to another, in what Caſes good, 

N 130 

When the Truſt of a Term is to 
one for lite, the Remainder for 
lite, the Remainder to a third 
Perſon if he out-live Tenant for 
lite, the Remainder to another 
and his Heirs, that Remainder 
to the third Perſon, he dying be- 
tore Tenant for lite doth not veſt 
it in his Executors, 132 


Kent. 


Apportionment of Rent in Equity, 
where it cannot be in Law, 32 
As upon a Right of Common reco- 
vered, which is on Eviction of 
the Land in Law, ibid, 
Remedy in Equity for a Rent when 
remedy in Law is not ſufficient, 


79 
Rent Seck without Seiſin recove- 
rable in Equity, ibid 


Seifin decreed ofa Rent Seck, 147 
The Perſon made liable to Arrears 
of Rent, 'with which he was not 
chargeable at Law, 80 
Whether Tenants held out by force 
of Souldiers in the time of War, 
{hall for that time be relieved in 

L 2 Equity 
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Equity againſt payment of 
Rent, 

A Rent, and the Arrears of it de- 
creed (the Deed being loſt) be- 
cauſe it did not appear what kind 
of Rent it was, 120 

Where Rents taken by colour of a 
Title that is avoided, the Re- 
ceiver {hall be accountable as a 


Bailiff, 126 


the 
8 


A Rent which chargeth only the 
Land not to be decreed in Equi- 


ty againſt the Perſon, 145 
Confuſion of Bounds of Lands, out 
of which a Rent - charge iſſues, is 
proper matter for relief in Equi- 
ty, 146 
Fraud to hinder a Diſtreſs for Rent 
where tried, 147 
The Perſon is not to be ſubjected in 
Equity to a Rent, 185 
No relief in Equity for a Rent of 
which the Plaintiff hath Seiſin, 
. ibid, 
Vendor of Lands takes a Leaſe of 
them at ſuch a Rent, with con- 
dition of Re-entry, and gives 


d. 


collateral ſecurity for the pay- | 
ment of the Rent, and a Re- | 


entry. The Vendor could have 
no relief againſt tlie collateral ſe- 
curity without payment of the 
Arrears, 261 
Tenant and Seiſin of Rent admitted 
at a Trial, 269 
A Rent-charge in what caſes not 
extinguiſhed, 


Revocation. 


A Conveyance for years is not a 


Revocation of a Deviſe in Fee, 
but pro tanto only, 185 


273 | 


8 
a Sale. 


O raiſe out of the Profits in 
what cale it implies a Sale, 
240 

Securitp. 


He that takes ſecurity by a penalty, 
ought not to have more, 24 


Sequeſtration. 


Sequeſtration againſt Land and 
Goods, tho the thing decreed 
was a perſonal Duty, 92 

Sequeſtration a neceſſary Proceſs of 
the Court, ibid. 

Sequeltration againſt the Heir, 241 

The power of Chancery as to Se- 
queſtration, 92 


Sewers. 


Sewers accounts the Chancery will 
not meddle with, 232 
Difference between Commiſſioners 
of Sewers and Commiſſioners of 
Bankrupts, ilid 


Sollicitoz. 


Sollicitor to pay the Coſts when 
the Party abſents himſelf, 71 
Sollicitors aflent to Interlocutories, 
may bind, but not to a final Re- 
tcrence, 86 


Statute. 


| Statute loſt not to be helpt by mo- 


f 
| 


tion, but by, Bill againſt all 
Parties, 270 
Antiquity of a Statute anſwered 
by being proved, and Intereſt 


paid, 304 
Dubs 
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Subpena. 


A Subpena no Record, nor ought 
to be demurred unto, 50 
Subpe na ſerved on a Defendant here, 
ordered to be good Service for 
the other Defendant beyond Seas, 
67 


— — 


T 


Tail. Vide Truft. 


Onveyance by Tenant in Tail | 


ſupplied, 240 

Tenant in Tail bound by his Agree- 

ment to convey, I71 
Vide Agzeement. 


An Intail in Equity (not in Law) 
whether the Iſſue ſhall be bound | 


by the Agreement of his Father 
without Fine, 234 


Tithe. | 
A Rate Tithe is not to be decreed 
m Chancery, 187 


Trutt. 
Where any Perſon hath the Truſt 


of a poſſibility in remainder of a 
Term, he hath good power to 
declare and make a Diſpoſition of 
the Truſt of ſuch poſſibility, 8,9 
The Father joins the Son with him 
in the Purchaſe, it ſhall not be 
preſumed a Truſt in the Son, ex- 
cept it be exprelly declared, 28 
Whether Tenant in Tail of a Truſt, 
the Remainder in Tail to an- 
other, if the Tenant in Tail by 
ſuffering a Recovery, that Reco- 
very (hall bar the Remainder 
which is no ſetled Intereſt veſted, 


68, By Bridgman it ſhall not. | 


—— — — m — 


If Truſtee of a Term ſurrender and 
take a further Term,that ſhall be 
for the benefity of Ceſtuy que 
Truſt, 191 

Where a Truſtee for Sale of Lands 
for payment of Debts to the va- 
lue of the Lands, thereby he be- 
comes a purchaſer himſelf, 199 

Ceſtuy que Truſt of a Surplus hath 
but a bare poſſibility, and can- 
not ſell, 208 

If a Truſt be for payment of Debts 

it may ſupport a Conveyance, o- 

| therwiſe not, 249 

| Truſt for payment of Debts gene- 

| rally,good againſt an Heir though 
no Creditor be party : But not 
ſo againſt a Purchaſer, ibid. 

Truſtee of a Term after afſent of 
the Executor ſells it bona fide, 
if good againſt a Creditor, 257 

A Truſt of Land no Aſſets, 128 

Fine and Nonclaim bars a Truſt, 

268 
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Entry on the Land by a Ceſtuy que 


Truſt is no ſufficient Claim, ibid.. 
Father purchaſeth in the name of a 
Son unadvanced, it is an Ad- 
vancement, not a Truſt, 296 
Lands ſetled in Fee on Truſt to ſell 
ſo much as the Truſtees ſhould 
think fit for payment of Debts 
and Legacies,and the Overplus to 
his Daughter and her Executors, 
Whether the Truſtees can ſell 
more than 1s ſufficient, 

The Daughter being dead ſans 
Iſſue, whether the Lands belong 
to her Adminiſtrator or to her 
Heir, 280 

Truſt for raiſing a Sum of Mony 

on a Term which happens to be 
void, transferred by another Term 
wherean the Grantor had power 


10 
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to charge it, 287 
Truſt by Deed interpreted to be ſa- 
tisfied by the Lands of a bad Ti. 
tle, though the Deed of Truſt 
be of an indefeiſable Title, 298 
Truſt of a Freehold for Life de- 
creed to the Heir, 311 
A Truſt decreed for a perſon who 
in his Anſwer on Oath in ano- 
ther Cauſz had denied the Truſt, 
becauſe drawn in to anſwer by 
Fraud, 134 
A Truſt to pay Portions out of 
Rents and Profits at prefixt days 
gives Truſtees power to ſell, 176 


V. 
Ce. 


SE upon an Uſe will not riſe 
by Bargain and Sale, 114 


Whether an Uſe upon an Uſe in a 
Deed inrolled be to be ſupported 
in Equity as a Truſt, 115 

Limitation of new Uſes good tho 
the expreſs power be only to re- 
voke, 241 


— 


W. 


Marrantp. 


Elief for one who had entred 
into a general Warranty, where 
he intended but againſt himſelf 
only, and this after Eviction, 15 


TUill, Vide Deviſe, Legacy, Erec: 
cutoꝛs. 


By the Deviſe of the Moicty of a 
perſonal Eſtate, the Moyety of a 
Leaſe paſleth, 16 

Lands contracted for by a Purchaſcr 
pals by a Deviſe of the Purchaſer, 
39. If upon Articles for a Pur- 
chaſe, the Purchaſer dies and de- 
viſeth the Lands before the Con- 
veyance executed, the Land paſ- 
ſeth in Equity, ibid. 

A perpetual Injunction awarded 
againſt the Defendant not to 
prove a Will touching a perſonal 
Eſtate only in the Prerogative 
Court, 80 

A Deviſe of the Profits till a Child 
comes to one and twenty years 
of Age is a good Deviſe of a 
Term till the Child would be 
one and twenty, though he dye 
before, 114. 

A Nuncupative Will is not pleadable 
in any Court before Probate, 192 

All my Eſtate in a Will paſſeth a Fee, 

; 262 


CUltneſſes, 


A ſpecial Commiſſion to examine a 
Witneſs upon Oath that he wes 
ſurpriſed, not allowed, 25 

Witneſſes formerly examined in 
another Court (as in the Exche- 
quer) not to be examined in Chan- 


cery, 2 3 3 


